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UKSC 2018/0080 

 

IN THE SUPREME COURT OF THE UNITED KINGDOM 

 

IN THE MATTER OF  

 

A REFERENCE BY THE ATTORNEY GENERAL AND THE ADVOCATE 

GENERAL FOR SCOTLAND 

 

UNDER SECTION 33(1) OF THE SCOTLAND ACT 1998  

 

IN RELATION TO THE UK WITHDRAWAL FROM THE EUROPEAN UNION 

(LEGAL CONTINUITY) (SCOTLAND) BILL 

 

 

 

WRITTEN CASE FOR THE LORD ADVOCATE 

 

 

 

Introduction  

 

1. This is the written case for the Lord Advocate in the Reference by the Attorney 

General and the Advocate General for Scotland (the “UK Law Officers”) under 

section 33(1) of the Scotland Act 1998 (“SA 1998”) regarding the legislative 

competence of the UK Withdrawal from the European Union (Legal 

Continuity) (Scotland) Bill (SP Bill 28B) (the “Scottish Bill”). The Scottish 

Parliament passed the Scottish Bill on 21 March 2018. For the reasons set out in 
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this Case, the Lord Advocate invites the Court to answer the questions set out 

in §66 of the Reference in the negative.  

 

2. On 29 March 2017, the Prime Minister notified the European Council, in 

accordance with Article 50 of the Treaty on European Union (“TEU”), of the 

UK’s intention to withdraw from the EU. She thereby  initiated a process which 

is expected, by operation of law, to result in the UK leaving the EU on 29 March 

2019. As the Policy Memorandum relating to the Scottish Bill explains, the 

preparations for withdrawal from the EU must include:  

 

 “… maintaining a functioning system of devolved laws on UK 

withdrawal by providing, where possible, for continuity of law on exit 

day and ensuring that laws operate effectively once the UK has left the 

EU” 1.  

 

3. The Scottish Bill is directed to that task. The Policy Memorandum sets out the 

approach which it takes  in the following terms:  

 

“The Scottish Government considers that, to the greatest extent possible, 

Scotland‘s system of laws should continue to operate on the day after the 

UK leaves the EU as it did on the day before. This is to ensure consistency 

and predictability for the people who live and work in Scotland and those 

who do business here and with us in Europe. The Scottish Ministers also 

consider that it should remain possible for devolved legislation to 

continue to be updated or aligned with new EU law where that is 

appropriate. The purpose of the Bill is therefore to ensure the greatest 

                                                 
1 UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill Policy 

Memorandum (SP Bill 28B-PM) (“Policy Memorandum”) at §7.  
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possible continuity of law on and after the day that the UK leaves the EU 

(“exit day”). To achieve this the Bill does three main things: 

 

 it saves all domestic devolved law that relates to the EU and 

separately incorporates devolved EU law that is directly applicable 

into domestic law, 

 

 it gives the Scottish Ministers the powers needed to ensure that 

devolved law that is saved or incorporated into domestic law 

continues to operate effectively after the UK has left the EU, and 

 

 it gives the Scottish Ministers the power to, where appropriate, 

ensure that Scotland’s laws keep pace with developments in EU 

law.”2 

 

The Bill was brought forward, and passed, against the known legal context of 

Article 50 TEU, and the legal consequences of withdrawal from the EU for the 

legislative competence of the Scottish Parliament.  

 

4. At the time when the Scottish Bill was introduced into, and passed by, the 

Scottish Parliament, the EU (Withdrawal) Bill (the “UK Bill”) was pending 

before the UK Parliament. The UK Bill proposed to make provision for the 

effect in the domestic law of the various jurisdictions of the UK of withdrawal 

from the EU, including provision in relation to the devolved authorities.  The 

Bill was not in terms which could command the consent of the Scottish 

Parliament3. For reasons set out later in this case, the fact that a Bill was 

                                                 
2 Policy Memorandum at §26. 

3 The UK Government recognised the requirement to seek legislative consent for provisions 

of the Bill dealing with devolution: see §§71-72 of, and Annex A to, the Explanatory Notes as 
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pending before the UK Parliament was, and is irrelevant to the questions of 

legislative competence which arise, which fall to be determined by reference to 

the rules in SA 1998. In the event, although the Scottish Parliament did not 

consent to the UK Bill,  the UK Bill was passed by both Houses of the UK 

Parliament on 20 June 2018, and, as at the time when this Case was being 

finalised, Royal Assent to the UK Bill was anticipated imminently4. For reasons 

set out later in this Case, the fact that a Bill was pending before the UK 

Parliament when the Scottish Parliament passed the Scottish Bill was, and is 

irrelevant to the questions of legislative competence which arise. Indeed, the 

legal questions of legislative competence, in relation to the Scottish Bill, can be 

tested on the hypothesis that the UK Government and the UK Parliament were 

taking no steps to ready the statute book for withdrawal from the EU.  

 

5. Although this Reference arises in a politically contentious context, the issues 

which arise for the Court’s determination are strictly issues of law. They 

require to be determined by reference to the relevant statutory provisions in SA 

1998. As Lord Rodger of Earlsferry observed in Whaley v Watson5, the powers of 

the Scottish Parliament, like those of Parliaments in many other constitutional 

democracies, are delimited by the law. At the same time, as Lord Reed 

explained in AXA General Insurance Co Ltd v Lord Advocate6, within the limits set 

by the law, the Parliament has plenary legislative power, “as ample as it could 

possibly be”, which does not require to be exercised for any specific purpose or 

with regard to any particular considerations.  

                                                                                                                                                        
updated and relating to the UK Bill as brought from the House of Commons on 18 January 

2018 (HL Bill 79).  

4 The UK Bill in fact received Royal Assent on 26 June 2018 just as this Case was being 

finalised for lodging on that date. A possible consequence of the enactment of the UK Bill for 

the issues in the Reference is addressed later in this Case: paras 50-55 

5 Whaley v Watson 2000 SC 340 at pp 348-349. 

6 AXA General Insurance Co Ltd v Lord Advocate 2012 SC (UKSC) 122 at pp 171-172 §146-147. 
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6. It is the constitutional function of the Court, when its jurisdiction is invoked in 

a Reference under section 33 SA 1998, to determine whether or not a provision 

in a Bill passed by the Scottish Parliament is or is not within the Parliament’s 

legislative competence. In fulfilling that function in accordance with the law, 

the Court ensures not only that the Parliament does not act beyond its powers, 

but also that, within the limits prescribed by law, the scope of the Parliament’s 

legislative competence is  respected.  

 

7. In addressing the issues in the Reference, the correct focus is, accordingly, on 

the provisions of SA 1998. Policy arguments to the effect that legislation for the 

domestic effects of withdrawal from the EU would be better dealt with through 

a UK statute7 are irrelevant. As Lord Hope of Craighead observed in Imperial 

Tobacco Ltd v Lord Advocate:  

 

“… the question of competence must be determined in each case 

according to the particular rules that have been set out section 29 of and 

Schedules 4 and 5 to the 1998 Act. It is not for the courts to say whether 

legislation on any particular issue is better made by the Scottish 

Parliament or by the Parliament of the United Kingdom at Westminster 

                                                 
7 The Policy Memorandum to the Scottish Bill states (§12): “The Scottish Government has 

always accepted that there are advantages to being able to prepare for UK withdrawal 

across the UK’s jurisdictions using a single statute. … The preferred option of the Scottish 

Government remains being able to recommend consent to an amended [UK Bill] …”. 

However (§13):  If the UK Government will not support the changes  to the [UK Bill] which 

would allow it to be given consent then the Scottish Government recognises that the 

consequence is that it and the Scottish Parliament must take responsibility themselves for 

preparing devolved law in Scotland for UK withdrawal”.  
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(Martin v Most, §5).  How that issue is to be dealt with has been addressed 

and determined by the UK Parliament”8.     

 

Structure of the written Case 

 

8. The UK Law Officers have referred four questions to the Court9. Three of those 

questions contain a series of sub-questions, including sub-questions which are 

not directed to the relevant provisions of SA 1998. The UK Law Officers’ Case 

does not address, specifically, all of those sub-questions. In this Case, after 

dealing with some preliminary issues, the Lord Advocate will address the four 

questions in the Reference. He will focus his submissions on each question, in 

the first instance, on the rules contained in SA 1998 upon which the UK Law 

Officers rely, before making observations on the other arguments which they 

advance.  

 

9. This written Case comprises the following sections: 

 

Section A. Preliminary matters 

 

a. The constitutional context (§§11-16) 

b. The approach to interpretation of SA 1998 (§§17-28) 

c. The Scottish Bill and the UK Bill (§§29-42) 

d. The Reference procedure (§§43-59) 

 

                                                 
8 Imperial Tobacco Ltd v Lord Advocate 2013 SC (UKSC) 153 at p 159 §13 (Lord Hope of 

Craighead); see also Martin v Most 2010 SC (UKSC) 40 at p 44 §5 (Lord Hope of Craighead);  

Attorney General v National Assembly for Wales Commission [2013] 1 AC 792, §§79-80 (Lord 

Hope of Craighead). 

9 Reference, §66. 
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Section B. Submissions on the Grounds for the Reference  

 

a. The Scottish Bill as a whole (§§55-75) 

b. Section 17 of the Scottish Bill (§§76-92) 

c. Sections 11-13 of the Scottish Bill (§§93-113) 

d. Section 33 of and Schedule 1 to the Scottish Bill (§§114-118) 

 

Section C. Concluding observations (§119) 

 

SECTION A:  PRELIMINARY MATTERS   

 

10. In this section, the Lord Advocate addresses four preliminary matters:  

 

a. The constitutional context  

b. Interpretation of SA 1998  

c. The Scottish Bill and the UK Bill 

d. The Reference procedure 

 

a. The constitutional context 

 

(i) The devolution settlement    

 

11. The devolution settlement, established by SA 1998, and amended by the 

Scotland Acts of 2012 and 2016, fundamentally10 and permanently11 altered the 

constitutional structure of the United Kingdom. SA 1998 constituted the 

Scottish Parliament, and provided for the democratic election of its members12. 

                                                 
10 BH v Lord Advocate 2012 SC (UKSC) 308 at p 318 §30 (Lord Hope of Craighead). 

11 SA 1998, s 63A. 

12 SA 1998, ss 1-12. 
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It provided for the appointment from among the Parliament’s members of 

Ministers accountable to the Parliament13.  It declares that the Scottish 

Parliament and the Scottish Government are a permanent part of the 

constitutional arrangements of the United Kingdom14. 

 

(ii) The Scottish Parliament  

 

12. The Scottish Parliament has the power to make laws which have the same 

effect as Acts of the UK Parliament15. As long as its provisions are within the 

Scottish Parliament’s legislative competence, an Act of the Scottish Parliament 

(“ASP”) may repeal, in whole or in part, an Act of the UK Parliament 

whenever passed. When legislating within its competence, the Scottish 

Parliament, like the UK Parliament, enjoys plenary powers which do not 

require to be exercised for any specific purpose or with regard to any specific 

considerations16.  

 

13. As Lord Hope of Craighead explained in AXA General Insurance Ltd v Lord 

Advocate: 

 

“The Scottish Parliament takes its place under our constitutional 

arrangements as a self-standing democratically elected legislature. Its 

democratic mandate to make laws for the people of Scotland is beyond 

question. Acts that the Scottish Parliament enacts which are within its 

                                                 
13 SA 1998, ss 44-49. 

14 SA 1998, s 63A. 

15  AXA General Insurance Company Ltd v Lord Advocate 2012 SC (UKSC) 122 at pp 141-142 

§§45-46 (Lord Hope of Craighead). 

16 AXA General Insurance Company Ltd v Lord Advocate 2012 SC (UKSC) 122 at p172 §147 (Lord 

Reed).  
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legislative competence enjoy, in that respect, the highest legal 

authority.”17 

 

14. Section 29 SA 1998 delimits the legislative competence of the Scottish 

Parliament. Section 29 provides that a provision of an ASP is outside the 

legislative competence of that Parliament, and that the ASP is accordingly “not 

law”, so far as the provision relates to the matters reserved to the UK 

Parliament which  are defined in Schedule 518;  is in breach of the restrictions in 

Schedule 4, by which inter alia certain legislative provisions are protected from 

modification19; or is incompatible with Convention rights or EU law20. There is 

no list of “devolved matters”. The Scottish Parliament may legislate about 

anything at all, as long as the legislation does not relate to one of the specified 

reserved matters, and as long as it legislates in a manner which respects the 

other limits on its legislative competence.  

 

15. SA 1998 expressly preserves the power of the UK Parliament to make laws for 

Scotland21. However, under the UK’s constitutional arrangements, reflected in 

the terms of SA 1998, it is the Scottish Parliament which has primary 

responsibility to make laws for Scotland in relation to  matters that have not 

been reserved to the UK Parliament. Section 28(8) SA 1998 recognises “that the 

Parliament of the United Kingdom will not normally legislate with regard to 

devolved matters without the consent of the Scottish Parliament”. The 

Legislative Consent Convention applies to provisions which would alter the 

                                                 
17 AXA General Insurance Ltd v Lord Advocate 2012 SC (UKSC) 122 at pp 141-142 §§45-46. 

18 Section 30(1) SA 1998 gives effect to Schedule 5 which itself defines “reserved matters” for 

the purposes of section 29(2)(b) SA 1998. 

19 SA 1998, s 29(2)(c) 

20 SA 1998, s 29(2)(d). 

21 SA 1998, s 28(7). 
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legislative competence of the Scottish Parliament or the executive competence 

of the Scottish Ministers22.  

 

(iii) The Scottish Government  

 

16. The legislative primacy of the Scottish Parliament in relation to non-reserved 

matters is consistent with the allocation of executive responsibility in relation 

to those matters to the Scottish Government, which is accountable to that 

Parliament. At devolution, section 53 SA 1998 transferred executive 

competence in relation to matters within the legislative competence of the 

Scottish Parliament to the Scottish Ministers. The effect of that transfer was to 

vest exclusive executive competence in the Scottish Government in respect of 

the functions transferred23. Following that transfer of executive functions to the 

                                                 
22 Eg Evidence of the UK Government to the Procedures Committee of the Scottish 

Parliament 2005; UK Government Devolution Guidance Note 10, §§4, 6; Standing Orders of 

the Scottish Parliament, Ch 9B at §1. The Lord Advocate’s Case in Miller included lists of the 

Bills before the UK Parliament for which consent had been sought on this ground. By way of 

illustration, the Explanatory Notes to the Scotland Act 2012 stated (§8): “The Act contains 

provisions which trigger the Sewel Convention. As the Act changes the devolution 

settlement for Scotland, the Act contains provisions which alter the legislative competence of 

the Scottish Parliament … and provisions which alter the executive competence of the 

Scottish Ministers …”. The Explanatory Notes to the Scotland Act 2016 state (§9): “This Act 

… required a Legislative Consent Motion from the Scottish Parliament on the basis that it 

contains provisions applying to Scotland which alter the legislative competence of the 

Scottish Parliament and the executive competence of the Scottish Ministers. …”.  The 

Explanatory Notes to the UK Bill state: “It is … the practice of the Government to seek the 

consent of the devolved legislatures for provisions which would alter the competence of 

those legislatures or of the devolved administrations in Scotland and Northern Ireland”: §71 

of the Explanatory Notes as updated and relating to the UK Bill as brought from the House 

of Commons on 18 January 2018 (HL Bill 79). 

23 It is, accordingly, as a matter of practicality, within the Scottish Government that policy 

expertise resides in relation to non-reserved matters as regards Scotland.  
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Scottish Ministers, the UK Government has, as a general rule24, no executive 

responsibility in relation to non-reserved matters in Scotland25. There is no 

“executive equivalent of the continuing (supreme) power of the Westminster 

Parliament to legislate for Scotland on all matters, whether reserved or 

devolved”26. 

 

(iv) EU law  

 

17. Under the current constitutional settlement of the UK, all the legislatures and 

governments of the UK operate within the framework of EU law. At 

devolution, and at all times since devolution, this has been no less true of the 

UK Parliament than it has been of the the Scottish Parliament. The devolution 

settlement expressly limits the legislative competence of the Scottish 

Parliament and the Scottish Government by reference to EU law27. The purpose 

of this constraint is to ensure that a provision in an ASP, or an act of the 

Scottish Government, will not put the UK in breach of its obligations under EU 

law28. The content of the limit which EU law places on the powers of the 

                                                 
24 In certain limited areas, SA 1998 provides for functions to be exercised concurrently by UK 

as well as Scottish Ministers: Alan Page, Constitutional Law of Scotland (W Green, 2015) at pp 

137-138 §8-14.  

25 Alan Page, Constitutional Law of Scotland (W Green, 2015) at p 135 §8-05. Before devolution, 

many of the functions transferred to Scottish Ministers were exercised, for Scotland, by the 

Secretary of State for Scotland: cp Martin v Most 2010 SC (UKSC) 40 at pp 60-61 §§68-74 

(Lord Rodger of Earlsferry). In relation to  areas of responsibility, formerly exercised by the 

Secretary of State for Scotland and now exercised by the Scottish Government, UK 

Government Departments have never had responsibility for Scotland. 

26 Chris Himsworth, ‘The Domesticated Executive of Scotland’ in Paul Craig and Adam 

Tomkins (eds), The Executive and Public Law: Power and Accountability in Comparative 

Perspective (OUP, 2006) at p 199, quoted in Page, loc. cit.  

27 SA 1998, ss 29(2)(d), 57(2).  

28 R (Miller) v Secretary of State for Exiting the European Union [2018] AC 61 at p 161 §130 (Lord 

Neuberger, delivering the majority judgment).  
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Scottish Parliament is the same as the content of the limit which EU law places 

on the UK Parliament.  

 

18. The arrangements within the UK for implementing EU obligations reflect the 

division of responsibilities inherent in the devolution settlement. EU law is not 

a reserved matter, and the Scottish Parliament accordingly has legislative 

competence to implement EU obligations except so far as such legislation 

would relate to reserved matters29. The Scottish Government, likewise, may 

implement EU obligations by subordinate legislation using the powers 

contained in section 2(2) of the European Communities Act 1972 (“ECA”). 

Although Ministers of the Crown retain the legal power under section 2(2) ECA 

to implement EU obligations in relation to non-reserved matters30, the written 

agreements between the Governments make clear “the primary responsibility” 

in that regard of the Scottish Government31.   

 

(v) Withdrawal from the EU  

 

19. On 29 March 2017, the Prime Minister notified the European Council of the 

United Kingdom’s intention to leave the European Union. The UK Government 

has made it clear that it will not seek to withdraw that notification32. It is 

                                                 
29 And §7(2) of Part I of Schedule 5 SA 1998 makes clear that such legislation would not be 

regarded as relating to a reserved matter simply by reason of the fact that it implements EU 

law.   

30 SA 1998, s 57(1).  

31 R (Horvath) v Secretary of State for Environment, Food and Rural Affairs [2007] Eu LR 770 at 

§56 (Arden LJ); the current texts are to be found in the Memorandum of Understanding and 

Supplementary Agreements between the UK Government, the Scottish Ministers, the Welsh 

Ministers and the Northern Ireland Executive Committee, October 2013 at §21; Concordat on 

Co-ordination of European Union Policy Issues at §B4.18.   

32 See: Wightman and others v Secretary of State for Exiting the European Union [2018] CSOH 61 

at §27. 
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accordingly expected that the UK will cease to be a Member State of the 

European Union, by operation of law, in terms of Article 50 TEU, on 29 March 

2019. 

 

20. The withdrawal of the UK from the EU will remove from the various 

legislatures of the UK the constraint which EU law currently places on their 

various competences. In particular, the limits which sections 29(2)(d) and 57(2) 

SA 1998 place on the legislative and executive competence of the Scottish 

Parliament and the Scottish Government respectively will cease to have any 

content. The competences which return from the EU to the UK will be 

distributed within the UK in accordance with the UK’s internal constitutional 

and legal arrangements. In the absence of new statutory constraints, the 

Scottish Parliament will be free to legislate on any matter which is not 

otherwise reserved by Schedule 5 SA 1998,  without being limited, as it 

currently is, by reference to EU law.  

 

21. The Supreme Court observed in R (Miller) v Secretary of State for Exiting the 

European Union:  

 

“The removal of the EU constraints on withdrawal from the EU Treaties 

will alter the competence of the devolved institutions unless new 

legislative constraints are introduced. In the absence of such new 

restraints, withdrawal from the EU will enhance the devolved 

competence.”33 

 

As the Court observes, withdrawal from the EU will enhance the competence 

of the Scottish Parliament. This comes about because, although the 

                                                 
33 R (Miller) v Secretary of State for Exiting the European Union [2018] AC 61 at p 161 §130. 
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competences of the Scottish Parliament  to legislate in relation to any matter 

which is not reserved—will remain as they are, the constraint on the exercise of 

those competences currently applied by reference to EU law, will no longer 

have any content. 

 

22. This is the legal analysis upon which the UK Government has proceeded in the 

context of the UK Bill: (i) clause 11 in the UK Bill as introduced and clause 15 in 

the UK Bill as passed proceed on that footing34; and (ii) the Explanatory Notes 

to the UK Bill make clear that the UK Government sought legislative consent 

for these provisions because they would “alter the competence of the devolved 

institutions”35.  

 

23. The UK Law Officers are accordingly wrong, as a matter of domestic 

constitutional law, to state in their Case (§44) that the effect of the UK leaving 

the EU will be:  

 

“… to return to the sovereign Parliament the areas of competence which 

had been, under the treaties, assigned to the province of the EU 

institutions.” 

 

24. They are also in error to object (§36) that the effect of the Scottish Bill is:  

 

                                                 
34 Contrary to what is said at §6 of Annex C to the UK Law Officers’ Case, section 15 of the 

UK Bill does not give the devolved legislatures any new competence; rather, it contains a 

mechanism for imposing new restrictions on their existing competences. 

35 §72 of the Explanatory Notes as updated and relating to the UK Bill as brought from the 

House of Commons on 18 January 2018 (HL Bill 79). 
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“… to purport to confer on the Scottish institutions the power to 

determine, as a matter of legislative policy, what the substantive content 

of EU-derived Scots law should be after withdrawal …”.  

 

Except insofar as matters are reserved to the UK Parliament, it will be the 

responsibility of the Scottish institutions to determine, as a matter of legislative 

policy, what the substantive content of EU-derived Scots law should be after 

withdrawal.  

 

25. The UK Law Officers argue (§43) that “Parliament would not have transferred 

to the Scottish Parliament a competence the UK Parliament could not exercise 

compatibly with EU law”. The argument, in that regard, at §§43-44 of their 

Case, is erroneous. Speculation as to what Parliament would or would not have 

done in a situation which it did not envisage when it enacted SA 1998 is 

irrelevant. The legal effect of withdrawal from the EU on the powers of the 

Scottish Parliament falls to be addressed by reference to the provisions of SA 

1998. The supremacy of EU law which prevailed at the time SA 1998 was 

passed did not prevent the exercise of legislative power by either the UK or the 

Scottish Parliament as long as that exercise was compatible with EU law. EU 

law is  not a reserved matter; and will not become a reserved matter by reason 

of the UK’s withdrawal from the EU. If the UK Parliament wishes to make EU 

law a reserved matter, then it must do so expressly. The UK Parliament has, of 

course, the legal power to impose new constraints on the legislative 

competence of the Scottish Parliament—as it originally proposed to do in 

clause 11 of the UK Bill, or to create a mechanism whereby new constraints can 

be imposed—as it did in the amendments which were ultimately made to that 

clause.  
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26. It is not a matter of dispute that there is an urgent need to prepare the statute 

book for withdrawal from the EU in relation to matters which have hitherto 

been within the scope of EU law. Subject to any new legislative constraints 

which the UK Parliament may impose on the powers of the Scottish 

Parliament36, the primary responsibility for preparing the statute book so far as 

concerned with non-reserved matters (the “devolved statute book”), under the 

constitutional arrangements of the UK, rests with the Scottish Government and 

the Scottish Parliament. That responsibility reflects the exclusive executive and 

policy responsibility which the Scottish Government has for non-reserved 

matters in Scotland; and the primary legislative responsibility which the 

Scottish Parliament has in that regard.  

 

b. Interpretation of SA 1998  

 

27. The exercise of determining whether, according to the rules which SA 1998 lays 

down, a provision of an ASP is outside competence falls to be determined by 

reference to the particular rules which have been set out in SA 1998. The limits 

on the legislative competence which Parliament has devolved to the Scottish 

Parliament have been determined by Parliament itself, in SA 199837. As Lord 

Hope of Craighead observed in Attorney General v National Assembly for Wales 

Commission38, “the question whether the Bill is within competence must be 

determined simply by examining the provisions by which the scheme of 

devolution has been laid out”.  

 

                                                 
36 And having regard to the relevant constitutional conventions, it may be expected that the 

consent of the Scottish Parliament would be sought for any proposal to change those 

constraints.  

37 Imperial Tobaaco Ltd v Lord Advocate 2013 SC (UKSC) 153, §§ 13-15.  

38 Attorney General v National Assembly for Wales Commission [2013] 1 AC 792, §80.  
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28. The question is, accordingly, as he explained in Imperial Tobacco Ltd v Lord 

Advocate39 one of interpretation, to be approached in the following way.  

 

(i) The rules set out in SA 1998 must be interpreted in the same way as 

any other rules that are found in a UK statute.  

 

(ii) It is proper to have in mind that the system which the rules laid 

down was intended to create a system for the exercise of legislative 

powers by the Scottish Parliament that was coherent, stable and 

workable.  

 

(iii)  The best way of ensuring that a coherent, stable and workable 

outcome is achieved is to adopt an approach to the meaning of a 

statute that is constant and predictable. That will be achieved if the 

legislation is construed according to the ordinary meaning of the 

words used.  

 

(iv) If help is needed as to what the words actually mean it is proper to 

have regard to the purpose of the Act—namely, to enable the 

Scottish Parliament to legislate effectively about matters that were 

devolved to it, while ensuring that there were adequate safeguards 

for matters that were intended to be reserved.  

 

29. The following additional points may be noted: 

 

(i)  Policy arguments as to whether legislation would be better, or more 

appropriately, made by the UK Parliament or the Scottish 

                                                 
39 Imperial Tobacco Ltd v Lord Advocate 2013 SC (UKSC) 153 at p 159 §14.  
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Parliament, are irrelevant. As Lord Hope observed in Imperial 

Tobacco Ltd v Lord Advocate40: “It is not for the courts to say whether 

legislation on any particular issue is better made by the Scottish 

Parliament or by the Parliament of the United Kingdom at 

Westminster … How that issue is to be dealt with has been 

addressed and determined by the UK Parliament.” 

 

(ii) Reference to what might or might not have been done by other 

routes is irrelevant41—and that applies not only to other routes 

available to the devolved legislature but to the route of an Act of the 

UK Parliament. As Lord Mance observed of the National Assembly 

for Wales in In re Medical Costs for Asbestos Diseases (Wales) Bill42: 

“Either the Welsh Assembly has competence to do what it proposes 

or it does not.” 

 

(iii) While the reservations set out in SA 1998 may reflect a “common 

theme”, as described by Lord Hope of Craighead in Imperial Tobacco 

Ltd v Lord Advocate43, it does not follow that the “common theme” as 

such, or everything which may arguably be said to fall within the 

“common theme” is reserved. Parliament has chosen to define the 

matters reserved to it, in Schedule 5 SA 1998, and each reservation 

falls to be interpreted according to its own terms and on the basis of 

the principles set out above. 

 

                                                 
40 Ibid at §13. 

41 In re Recovery of Medical Costs for Asbestos Diseases (Wales) Bill [2015] AC 1016 at p 1034 §32 

(Lord Mance).  

42 Ibid.  

43 Imperial Tobacco Ltd v Lord Advocate 2012 SC 297 (cp the UK Law Officers’ Case, §§40, 45). 
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(iv) The existence of a Bill pending before the UK Parliament, addressing 

the same issues as a Bill in the Scottish Parliament, has no effect on 

the legal analysis which falls to be applied. It is not unusual for the 

UK Parliament to consider Bills in relation to non-reserved matters 

(though the UK Parliament will not normally pass such a Bill 

without the consent of the Scottish Parliament). It is inherent in a 

constitutional scheme in which two legislatures have overlapping 

competences that separate Bills may be brought forward in both 

legislatures relating to the same subject matter. Any practical 

problems which may arise from the exercise by the two Parliaments 

of their respective and overlapping competences fall to be addressed 

by reference to the relevant constitutional conventions and political 

dialogue, and, ultimately, if both Parliaments pass legislation on the 

same subject matter, by reference to the relevant rules of law. Nor is 

it of any relevance to a question of legislative competence that a Bill 

pending before the UK Parliament proposes to amend SA 1998. 

Axiomatically, a Bill does not change the law44, and it is only when 

the Bill becomes an Act that any such changes to the law which it 

effects may be relevant to questions of legislative competence.  

 

c. The Scottish Bill and the UK Bill  

 

30. The UK Law Officers make various statements about the circumstances of the 

Scottish Bill’s introduction into and passage through the Scottish Parliament, 

and at Annex B to their Written Case have provided a partial commentary on 

that procedure. The Lord Advocate submits that these circumstances are not 

relevant to the legal questions which arise in this Reference. However, in light 

                                                 
44 Willow Wren Canal Carrying Co Ltd v British Transport Commission [1956] 1 WLR 213 at pp 

215-216 (Upjohn J). 
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of the observations made in the UK’s Case, he makes the following points 

about the passage of the Scottish Bill, and of the UK Bill.   

 

31. The UK Bill, introduced on 13 July 2017, proposed to impose significant new 

constraints on the powers of the Scottish Parliament and the Scottish 

Government and to confer significant powers on Ministers of the Crown to 

legislate on non-reserved matters. The First Ministers of Scotland and Wales 

made clear that the provisions dealing with devolution were unacceptable to 

their Governments. Those provisions  were widely condemned by independent 

parliamentarians and academic commentators45. 

 

32. The UK Government recognised the need to seek the legislative consent of the 

Scottish Parliament in respect of the following provisions (and relevant 

Schedules where appropriate): clauses 1, 2, 3, 4, 8, 10, 11, 12 and 1646.  On 12 

September 2017, the First Minister lodged with the Scottish Parliament a 

legislative consent memorandum (“LCM”) in relation to the UK Bill, in 

                                                 
45 See eg Lord Hope of Craighead, HL Hansard Vol 788, 30 January 2018 at cols 1384-1386; 

and the report by Professor Rawlings, ‘Brexit and the Territorial Constitution: Devolution, 

Reregulation and Inter-governmental Relations’ (The Constitution Society, 2017). Expressing 

his concern about the effect of the UK Bill on the devolution settlement, Lord Hope of 

Craighead observed: “I am astonished by this Bill’s failure to respect that settlement in its 

formulation of the regulation-making powers given to Ministers”.  Of the powers provided 

for in the original clause 11, Lord Hope added: “As the wording stands, they could all be 

exercised to their fullest extent in all areas that are devolved to Scotland without any 

consultation whatsoever with the Scottish Ministers.” At page 30 of his Report, Professor 

Rawlings wrote: “The sooner clause 11 is cast aside, the better. Constitutionally maladroit, it 

warps the dialogue about the role and place of the domestic market concept post-Brexit. As 

such, the occupation of legislative and executive space in the Withdrawal Bill appears not 

only a risky venture but also a lazy one. An unthinking form of ‘Greater England’ unionism, 

which assumes only limited territorial difference, would be another way of characterising 

this”. 

46 See §72 of, and Annex A to, the Explanatory Notes as updated and relating to the UK Bill 

as brought from the House of Commons on 18 January 2018 (HL Bill 79). 
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accordance with rule 9B.3.1(a) of the Parliament’s Standing Orders. The LCM 

identified additional clauses in respect of which the Scottish Government 

considered that legislative consent is required, namely clauses 5, 6, 7 and 947. 

The cross-party Finance and Constitution Committee (“FCC”) of the Scottish 

Parliament considered the UK Bill and the LCM, taking evidence from various 

parties including both Scottish Ministers48 and UK Ministers49 as well as 

academic commentators. 

 

33. In its interim report on the LCM50, the FCC unanimously concluded that it was 

not in a position to recommend legislative consent to the UK Bill as then 

drafted51. The reasons for this conclusion included the following:  

 

 The FCC concurred with “the vast majority of the expert evidence it 

has received that Clause 11 represents a fundamental shift in the 

structure of devolution in Scotland.  Regardless of whether the 

Scottish Parliament obtains additional powers or not the effect of 

Clause 11 will be to adversely impact upon the intelligibility and 

integrity of the devolution settlement in Scotland.  […]  The 

Committee is of the view that Clause 11, as currently drafted, is 

incompatible with the devolution settlement in Scotland”52. 

 

                                                 
47 The Welsh Government took the same view of the proper scope of the Legislative Consent 

Convention.  

48 On 20 September and 29 November 2017. 

49 On 8 November 2017. 

50 Scottish Parliament, European Union (Withdrawal) Bill LCM - Interim Report (SP Paper 

255, 9 January 2018). 

51 Ibid at §165. 

52 Ibid at §§37 & 39. 
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 The FCC was “deeply concerned that Clauses 7 to 9 in the Bill would 

allow UK Ministers to make statutory instruments in devolved areas 

without any statutory requirement to seek the consent of Scottish 

Ministers or the Scottish Parliament.  The Committee considers that 

this cuts across the devolution settlement”. 

 

 The FCC was “particularly concerned that the use of delegated 

powers to amend the Scotland Act 1998 would not engage the Sewel 

Convention, circumventing a key principle of the current devolution 

settlement whereby changes to the powers of the Scottish Parliament 

by Westminster will normally require the consent of the Scottish 

Parliament”53. 

 

34. In light of that report, the following motion was debated and agreed to in the 

Chamber of the Scottish Parliament on 17 January 2018: 

 

“That the Parliament notes the recommendations of the Finance and 

Constitution Committee’s 1st Report 2018 (Session 5), European Union 

(Withdrawal) Bill LCM - Interim Report (SP Paper 255)”.  

 

35. Notwithstanding indications that the UK Government expected to bring 

forward amendments to the provisions in the UK Bill to which the Scottish 

Parliament had objected54, the UK Government did not produce amendments 

before the UK Bill had completed all its stages in the House of Commons in 

January 2018.   

 

                                                 
53 Ibid at §146. 

54  HC Deb vol 632 cols 1019-1021 (6 December 2017).   
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36. The Scottish Government considered that if preparation of the devolved statute 

book for withdrawal from the EU could not be secured through a UK Bill to 

which the Scottish Parliament could consent, the Scottish Parliament would 

require to be prepared to enact its own legislation to that end55. The Policy 

Memorandum made clear that the Bill was a contingency measure in light of (i) 

the need to have “a legislative framework in place for protecting Scotland’s 

system of laws from the shock and disruption of UK withdrawal from the 

EU”56 and (ii) the possibility that for want of the Scottish Parliament’s 

legislative consent “it is not possibly to rely on the [UK Bill]”57. 

 

37. The Scottish Bill was introduced on 27 February 201858. The Presiding Officer’s 

statement on legislative competence, expressed on 27 February59, did not 

prevent the Scottish Parliament from considering and, if so minded, passing 

the Bill. 

 

38. On 1 March 2018, the Minister for UK Negotiations on Scotland’s Place in 

Europe moved a motion to have the Scottish Bill dealt with as an emergency 

Bill under the Scottish Parliament’s Standing Orders60. The Minister explained 

                                                 
55 Letter from Michael Russell MSP, Minister for UK Negotiations on Scotland’s Place in 

Europe and Joe Fitzpatrick MSP, Minister for Parliament Business, to the Presiding Officer 

10 January 2018.  

56 Policy Memorandum at §6. 

57 Policy Memorandum at §§5 & 20. 

58 With reference to §1 of Annex B to the UK Law Officers’ Case, neither the Welsh 

Government nor the Northern Ireland Executive adopts a practice of intimating Bills in 

advance to the UK Government. The Scottish Government decision to introduce the Bill was 

taken only on the morning of 27 February 2018, and the Bill was introduced that afternoon.  

59 The Presiding Officer of the National Assembly for Wales issued a statement on the same 

day expressing her view that the Welsh Bill was within the legislative competence of the 

National Assembly for Wales. 

60 This was not an unprecedented course: the Bills that became the Mental Health (Public 

Safety and Appeals) (Scotland) Act 1999, the  Erskine Bridge Tolls Act 2001, the Criminal 
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that in the absence of agreement on the contents of the UK Bill, it was 

important that the Scottish Parliament had options about how to prepare for 

the consequences of UK withdrawal. Moreover, the Scottish Government 

considered it important that, in the event that the Scottish Parliament declined 

to give legislative consent to the final terms of the UK Bill, the UK Government 

and Parliament should have time to respond by removing the relevant 

provisions from the UK Bill and taking account of any legislation passed by the 

Scottish Parliament. The Minister pointed out that the Scottish Parliament 

would require sufficient time to scrutinise subordinate legislation to be made 

by Scottish Ministers under the Scottish Bill, and should in principle have as 

much time as the UK Parliament has in respect of non-devolved matters. The 

motion to use emergency Bill procedure was agreed to by the Parliament on 

that day by 86 votes to 27. 

 

39. In the course of its progress through the Scottish Parliament, the Scottish Bill 

was significantly amended. The Parliament passed the Bill at Stage 3 on 21 

March 201861. But for this reference, it would have received Royal Assent (and 

become an Act) after the statutory four week period during which a reference 

may be made to this Court62.  

 

40. At a meeting of the Joint Ministerial Committee (European Negotiations) on 8 

March 2018, the UK Government intimated that it would table amendments in 

the House of Lords to clause 11 of the UK Bill, and to Schedules 2 and 3 (the 

parts of the UK Bill dealing with devolution). Amendments were tabled by the 

                                                                                                                                                        
Procedure (Amendment) (Scotland) Act 2004, the Senior Judiciary (Vacancies and 

Incapacity) (Scotland) Act 2006, the Budget (Scotland) Act 2009,  the Convention Rights 

Porceedings (Amendment) (Scotland) Act 2009 and the Criminal Procedure (Legal 

Assistance, Detention and Appeals) (Scotland) Act 2010 were all emergency Bills.  

61 The Bill was passed at Stage 1 on 7 March, and Stage 2 on 15 March 2018. 

62 SA 1998, s 28(2). 
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Advocate General for Scotland at Committee stage, debated on 21 March 2018, 

but not moved. In mid-April 2018, the UK Government intimated revised 

amendments to the Scottish Government. These revised amendments followed 

extensive discussions between the UK Government, the Scottish Government 

and the Welsh Government. The amendments appeared in the Third 

Marshalled List of Amendments for the Lords Report Stage on 25 April 2018.   

 

41. On 26 April 2018, the Scottish Government lodged a Supplementary LCM in 

the Scottish Parliament, explaining why it did not agree to the revised 

amendments  and why it was not able to recommend that the Scottish 

Parliament consent to the UK Bill.  After consideration by the FCC and the 

Delegated Powers and Law Reform Committee, the Scottish Parliament 

debated the Supplementary LCM on 15 May 2018 and agreed to the following 

motion by 93 votes to 30: 

 

“That the Parliament notes the legislative  consent memorandums  on  the 

European Union (Withdrawal) Bill lodged by the Scottish Government on 

12 September 2017 and  26  April  2018, and  the  reports of the Finance  

and Constitution Committee of 9 January and 10 May 2018, and, because  

of  clause 15 (formerly  11) and schedule  3, which constrain the legislative 

and executive competence of the Scottish Parliament and Scottish 

Government, does not consent to the European Union (Withdrawal) Bill, 

and calls on both the UK and Scottish governments to convene cross-

party talks in an attempt to broker an agreed way forward.” 

42. Notwithstanding the position of the Scottish Parliament, the House of Lords 

passed the Government amendments. When the UK Bill returned to the House 

of Commons, the timetable motion allowed only 19 minutes for discussion of 

those amendments, following which  the House of Commons also passed them. 

Following a period of “ping pong”, the UK Bill was passed by both Houses on 
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20 June 2018. As at the finalisation of this Case, the UK Bill does not have Royal 

Assent, though this is expected imminently.  

 

43. The Chancellor of the Duchy of Lancaster has stated to the House of Commons:  

 

“I want to put on record that, although we have not been able to reach a 

final agreement, the Scottish Government has engaged for many months 

in a very constructive fashion.”63  

 

d. The reference procedure  

 

44. In making this reference the Attorney General and Advocate General for 

Scotland have exercised the power, conferred on them by section 33 SA 1998, to 

refer to the Court the question “whether a Bill or any provision of a Bill would 

be within the legislative competence of the Parliament”. Where this Court 

determines that a Bill or any provision of it is outside the legislative 

competence of the Parliament, the Bill may not be submitted for Royal Assent 

in unamended form64. Two issues may require to be considered about the 

Reference procedure:  

(i) Whether a Reference under section 33 is confined to questions of 

legislative competence as defined in section 29 SA 1998; and  

 

                                                 
63 HC Deb vol 642 col 841 (12 June 2018). 

64 SA 1998, s 32(3).  Similarly, a Bill found by this Court to relate to a protected subject-matter 

may not be submitted for Royal Assent: s 32(2A). Provision is made in section 36(4) SA 1998, 

and rule 9.9 of the Scottish Parliament’s Standing Orders (5th edition, 5th revision, 18 May 

2017) for a Bill to be reconsidered in the event that the Supreme Court decides that the Bill, 

or any provision of it, would not be within the legislative competence of the Scottish 

Parliament on either ground. 
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(ii) Whether the Court should take into account any relevant changes to 

SA 1998 which may have come into force while the Reference is 

pending.   

 

(i) The proper scope of the Reference   

 

45. This Court’s jurisdiction in respect of pre-assent scrutiny of Bills passed by the 

Scottish Parliament is (and is only) that conferred by SA 1998. This Court has 

noted that proceedings on a reference under section 33 SA 1998 “are 

proceedings sui generis”65.  For the following reasons, it is not open to the 

Court in a Reference under section 33 SA 1998 to determine Questions 1(a), 1(c) 

and 3(a) in the Reference, which rely on common law grounds of review, and 

those questions are, in this context, incompetent.  

 

46. The concept of “legislative competence” which defines the jurisdiction of the 

Court in section 33 is a term of art used throughout SA 1998. In terms of section 

127 SA 1998, “legislative competence” is an expression which has the meaning 

given by, or is to be interpreted in accordance with, section 29 SA 199866. 

Questions of legislative competence are to be resolved according to the rules 

that are set out in section 29 SA 199867. Where the Court’s pre-Royal Assent 

jurisdiction has been extended that has been done by Parliament expressly68. 

 

                                                 
65 Attorney General v National Assembly for Wales Commission and others [2013] 1 AC 792 at p 

819 §93 (Lord Hope of Craighead). 

66 Read with a number of other provisions of SA 1998 including section 101, Schedule 4 and 

Schedule 5. 

67 Imperial Tobacco Ltd v Lord Advocate 2013 SC (UKSC) 153 at p 159 §13 (Lord Hope of 

Craighead).  

68 Eg section 32A SA 1998 in relation to a protected subject-matter. 
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47. In AXA General Insurance Company Ltd v Lord Advocate (which originated as an 

application for judicial review) this Court held that “in principle Acts of the 

Scottish Parliament are amenable to the supervisory jurisdiction of the Court of 

Session at common law”69. The Court also concluded that, while the grounds 

upon which such Acts may be susceptible to judicial review do not include 

review on grounds of irrationality, unreasonableness or arbitrariness, those 

grounds are not necessarily exhausted by the limits on legislative competence 

expressly specified in section 2970.   

 

48. The Court referred, in that context, only to Acts (rather than to Bills) of the 

Scottish Parliament; and distinguished a challenge brought by invocation of the 

supervisory jurisdiction of the Court of Session in a petition for judicial review 

from the other mechanisms available under SA 199871. The Reference states 

(§20) that section 29 SA 1988 “is not exhaustive of the grounds of review of an 

ASP”. Whether or not that is true, and even though it might be regarded as 

unsatisfactory for the Court in a reference under section 33 to be unable to 

address such issues, the terms of section 33 SA 1998 are exhaustive of the 

jurisdiction of the Court in these proceedings—which are, accordingly, 

properly directed solely to questions of legislative competence as that concept 

is used in SA 1998. A different view would require the person in charge of a 

Bill and the Presiding Officer to consider potential common law grounds of 

review, as well as questions of legislative competence as defined in section 29 

when fulfilling their responsibilities under sections 31(1) and (2) SA 1998.  

 

                                                 
69 AXA General Insurance Company Ltd v Lord Advocate 2012 SC (UKSC) 122 at p 142 §47 (Lord 

Hope); p 169 §139 (Lord Reed). 

70 Ibid at pp 142-144 §§47-52 (Lord Hope of Craighead); pp 172-173 §§149-153 (Lord Reed). 

71 Ibid at pp 141-142 §§45-46 (Lord Hope of Craighead); p 169 §139 (Lord Reed). 
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49. Should this Court consider that it has jurisdiction to determine Questions 1(a), 

1(c) and 3(a), it is submitted, for reasons set out later, that each question should 

be answered in the negative. The Scottish Bill does not constitute legislation of 

the “extreme kind” identified by Lord Hope in AXA General Insurance Co Ltd v 

Lord Advocate in respect of which the courts must retain the power to insist is 

“not law”72, or, as identified by Lord Reed, which abrogates fundamental rights 

or violates the rule of law73.  

 

(ii) The effect of changes in the law while the Reference is pending 

 

50. This issue may become relevant if the UK Bill, which has now been passed by 

both Houses of Parliament, receives Royal Assent, as anticipated, while this 

Reference is pending. The UK Bill contains a provision—paragraph 21(2)(b) of 

Schedule 3—which will amend Schedule 4 of SA 1998 to include the UK Bill 

itself among the list of protected enactments which cannot be modified by an 

ASP.   

 

51. On 2 May 2018, the Advocate General for Scotland moved what he described as 

“a series of very complex and extensive amendments to the Bill74.  These 

included an amendment which provided for the provision which is now 

paragraph 21(2)(b) to come into force on Royal Assent instead of (as previously 

provided) by commencement regulations:  clause 24(1)(b) of the UK Bill. 

 

52. The UK Law Officers assert in their Case that the question of legislative 

competence requires to be answered as at the date on which the Scottish Bill 

                                                 
72 Ibid at pp 143-144 §51. 

73 Ibid at p 173 §153. 

74 HL Deb vol 790 col 2163 (2 May 2018).  
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was passed by the Scottish Parliament75. It is implicit that they do not consider 

that any changes which have been made to SA 1998 in the interim are relevant 

to the question of whether the Scottish Bill, or any of its provisions, is within 

the legislative competence of the Scottish Parliament.  

 

53. There are considerations of a textual and analytical nature which invite a 

question as to whether this is correct. A Bill which has been passed by the 

Scottish Parliament becomes an Act only on Royal Assent76. Until Royal Assent, 

the legislative process is incomplete. The reference procedure is not a judicial 

review of the decision of the Parliament to pass the Bill; rather it is focused on 

the question of whether the provisions in the Bill which is the subject of the 

Reference “would be within the legislative competence of the Parliament” 

(implicitly, it may be thought, if the Bill were to receive Royal Assent at the 

date when the question is asked and answered). On that footing, a change in 

the law (eg the enactment of EU legislation with which the Bill is incompatible) 

supervening after the passage of the Bill but before the Court answers the 

questions in the Reference might fall to be taken into account.   

 

54. Notwithstanding these considerations, the UK Law Officers’ approach to this 

question may be justified on the basis that Parliament should not be assumed, 

in the absence of clear words, to have taken steps which would interfere with 

this pending judicial process concerning the question of whether the Scottish 

Bill is within the legislative competence of the Scottish Parliament77. The 

Scottish Parliament passed the Scottish Bill on 21 March 2018. In the absence of 

                                                 
75 UK Law Officers’ Written Case at §§76, 83, 85, 90, 91 & 95. 

76 SA 1998, s 28(2). 

77 Cp Stran Greek Refineries Ltd v Greece (1995) 19 EHRR 293. Even though Article 6 ECHR 

does not apply to this Reference procedure, the principle relied on by the Court may be 

regarded as one of general application.  
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this Reference, that Bill would have received Royal Assent shortly after the 

statutory four week period provided for in SA 1998. In the absence of clear 

language in the UK Bill indicating the contrary, it should not be taken to have 

been the UK’s Parliament’s intention, when it passed the UK Bill on 20 June 

2018, to affect retrospectively the Scottish Bill, which, as a matter of public 

record, had already been passed by the Scottish Parliament78 and referred to 

this Court by the UK Law Officers.  

 

55. If the Court were to conclude that it does require to consider the effect of the 

coming into force on Royal Assent of paragraph 21(2)(b) of Schedule 3 to the 

UK Bill, this would affect the provisions in the Scottish Bill only to the extent 

that they modify provisions of the UK Bill. Analysis of this question is ongoing 

and will be completed after a print of the UK Bill as passed becomes available. 

  

  

                                                 
78 This analysis would be consistent with the policy reflected in sections 30(5), (6) SA 1998, 

though these provisions apply to ASPs and not to Bills.  
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SECTION B:  SUBMISSIONS ON THE GROUNDS FOR THE REFERENCE 

 

56. The Grounds for the Reference are set out in paragraph 66 of the Reference. In 

this Section, the Lord Advocate sets out his Submissions on those Grounds.  

 

a. Ground (1): Whether the Scottish Bill as a whole is within the legislative 

competence of the Scottish Parliament?  

 

Introduction  

 

57. Question (1) in the Reference is in the following terms:  

 

“Whether the Scottish Bill as a whole is outside the legislative competence 

of the Scottish Parliament because: 

 

(a)  It is contrary to the constitutional framework underpinning the 

devolution settlement; and/or 

(b)  It “relates to” the reserved matter of “relations with … the European 

Union” set out in §7(1) of Part 1 of Schedule 5, falling under 

s.29(2)(b) SA; and/or  

(c)  It is contrary to the rule of law principles of legal certainty and 

legality.” 

 

58. In Part (4)(A) of their Case, the UK Law Officers do not distinguish between 

these separate questions. The Lord Advocate proposes to deal first with the 

express reservation in SA 1998 upon which the UK Law Officers found in 

Question (1)(b) of the Reference, and then to make submissions directed to the 

other two parts of Question (1). For the reasons he sets out below, he invites the 

Court to answer Question (1) in the negative.  
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Question 1(b): Whether the Scottish Bill as a whole is outside the legislative 

competence of the Scottish Parliament because it “relates to” the reserved matter of 

“relations with ... the European Union” set out in §7(1) of Part 1 of Schedule 5, 

falling under section 29(2)(b) SA 1998 

 

(i) General approach  

 

59. A provision of an ASP is outside legislative competence if “it relates to reserved 

matters”79. Section 29(3) SA 1998 provides: “For the purposes of this section, the 

question whether a provision of an ASP relates to a reserved matter is to be 

determined, subject to subsection (4), by reference to the purpose of the 

provision, having regard (among other things) to its effect in all the 

circumstances.”   

 

60. In addressing the question of whether a provision “relates to” a reserved 

matter the following steps are required.  

 

(i) It is necessary to examine the provisions whose legislative 

competence has been brought into question, and to identify their 

purpose according to the test laid down in section 29(3). In 

determining the purpose of the provisions, it is necessary to look not 

merely at what can be discerned from an objective consideration of 

the effect of their terms80.  

 

(ii) It is necessary to identify what Parliament meant by the words used 

to define the “reserved matter”, applying the approach to 

interpretation set out above at paragraphs 21-22.  

                                                 
79 SA 1998, s 29(2)(b).  

80 In re Agricultural Sector (Wales) Bill [2014] 1 WLR 2622 at p 2633 §50. 
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(iii) It is necessary to analyse whether the provisions “relate to” the 

reserved matter as so identified. In undertaking that analysis, the 

following considerations should be borne in mind. It is not possible, 

if a workable system is to be created, for reserved and non-reserved 

areas to be divided into precisely defined, watertight 

compartments81. The expression “relates to” does not mean the same 

as “affects”82. It indicates more than a loose or consequential 

connection83. While there must be more than a loose or consequential 

connection to a reserved matter before the provision under 

consideration will be held to relate to that reserved matter, this is not 

itself a sufficient criterion, in the context of the powers devolved to 

the Scottish Parliament. The leading question must always be 

directed to the purpose of the provision under consideration, having 

regard to its effects in all the circumstances—is the provision really 

about the reserved matter or is it about something else84?  

 

(ii) Purpose and effect of the Scottish Bill  

 

61. The purpose (and effect) of the Scottish Bill is to make provision for the 

domestic law consequences, insofar as within the legislative competence of the 

Scottish Parliament, of withdrawal from the EU; and in particular, to that end, 

“to ensure the greatest possible continuity of law on and after the day that the 

                                                 
81 Martin v Most 2010 SC (UKSC) 40 §§ 11-12 (Lord Hope of Craighead).  

82 Imperial Tobacco v Lord Advocate 2012 SC 297 at p 340 §120 (Lord Reed).  

83 Martin v Most 2010 SC (UKSC) 40 at p 56 §49 (Lord Walker);  Imperial Tobacco Ltd v Lord 

Advocate 2013 SC (UKSC) 153 at p 160 §16 (Lord Hope). 

84 So, for example, the data sharing provisions at issue in Christian Institute v Lord Advocate 

2017 SC (UKSC) 29 did not relate to the reserved matter set out in Head B2 of Schedule 5 

(Data Protection); the purpose of the data sharing provisions was not truly distinct from the 

purpose of the relevant Part of the ASP, which was to promote the wellbeing of children and 

young people: §§63-65.  
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UK leaves the EU”85. This is clearly explained in the Policy Memorandum, and 

in any event is evident from the provisions of the Bill itself. The Bill promotes 

the object of ensuring continuity of the law by: (i) preserving the effect in 

domestic law on and after exit day of devolved EU-derived domestic 

legislation; (ii) incorporating into Scots law on and after exit day devolved 

direct EU legislation; (iii) saving devolved rights etc which immediately before 

exit day are recognised and available in Scots law by virtue of section 2(1) ECA; 

(iv) empowering Scottish Ministers to deal with deficiencies in retained 

devolved EU law, so that at exit day the devolved statute book operates 

effectively; (v) enabling the law, where appropriate, to keep pace with 

developments in the EU law; and (vi) making various additional and ancillary 

provisions. The Scottish Bill follows the same general approach as the UK Bill 

(which has equally been brought forward at a time when, and in a context 

where, the future relationship with the EU remains under negotiation)86, albeit 

that there are differences (such as the “keeping pace” power in section 13) 

which reflect particular policy choices of the Scottish Parliament.  

 

(iii) The reservation  

 

62. The UK Law Officers found upon the following reservation in Part I of 

Schedule 5 to  SA 1998, under the heading “Foreign Affairs etc.”: 

 

“7(1) International relations, including relations with territories outside the 

United Kingdom, the European Union (and their institutions) and other 

international organisations, regulation of international trade, and 

international development assistance and co-operation are reserved 

matters. 

                                                 
85 Policy Memorandum at §26.  

86 Cf UK Law Officers’ Case at §30.  
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(2) Sub-paragraph (1) does not reserve— 

(a) observing and implementing international obligations, obligations 

under the Human Rights Convention and obligations under EU law, 

(b) assisting Ministers of the Crown in relation to any matter to which 

that sub-paragraph applies.” 

 

63. The reservation is of “international relations”, including relations with the EU. 

It reserves the conduct of international relations under the prerogative, and the 

power to legislate to regulate and control the conduct of international relations. 

As paragraph 7(2) of Schedule 5 recognises, it does not reserve the power to 

implement and observe international obligations (including EU obligations) in 

domestic law. Paragraph 7(2) does not confer a competence. The Parliament’s 

competence is conferred by section 28(1) SA 1998. The basic rule is that the 

Scottish Parliament may make laws on anything which is not a reserved matter. 

Where such laws implement international obligations, paragraph 7(2) makes 

clear that they are not to be regarded as “relating to” a reserved matter simply 

because of that circumstance. Paragraph 7(2) accordingly serves to clarify and 

delimit the reserved matter. It ensures that domestic law provision which does 

not relate to another reserved matter will not be treated as reserved because the 

provision has been passed in order to implement and observe an international 

obligation87. It should not be taken to imply that any such provision would 

necessarily, in the absence of that paragraph, have been characterised as 

relating to the reserved matter of international relations.  

 

  

                                                 
87 It may be noted that there are specific reservations which deal with particular aspects of 

EU law. These include Head B3(A) (European Parliament elections); and C8 (Technical 

standards and requirements in relation to products in pursuance of an obligation under EU 

law). If the international relations reservation were as broad as the UK Law Officers suggest, 

these specific reservations would, arguably, be unnecessary.    
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(iv) Analysis 

 

64. The Scottish Bill does not relate to the reserved matter of international 

relations. It does not, and cannot, affect the UK Government’s decision to 

withdraw the UK from the EU, or the course of negotiations between the UK 

Government and the EU, or, indeed, any other feature of the UK’s international 

relations. If a measure which, within legislative competence, implements 

international obligations is not within the reservation of international relations, 

a fortiori a measure which provides for the continuing effect of EU-derived 

provisions at a time when the UK will no longer be under an EU law obligation 

to implement them is not within that reservation.  

 

65. The UK Law Officers assert (§41) that the Scottish Bill “relates, in purpose and 

effect, to the UK’s relationship with the EU”. The assertion appears to be based 

on the assumption that the Scottish Bill is intended to give effect to the (as yet 

unknown) terms of an as-yet not concluded treaty on the future relationship 

between the UK and the EU88. That is plainly not the case. The purpose and 

effect of the Scottish Bill is to promote legal certainty by making provision for 

the continuity within the domestic legal system of existing EU-derived law 

upon and following withdrawal. Regardless of any treaty on the future 

relationship which may be entered into between the UK and the EU, there is a 

need to provide for legal certainty and continuity when the UK leaves the EU 

in March 2019; and that is the purpose and effect of the Scottish Bill.  

 

66. Further domestic measures may well be required at some future time, to 

implement a future treaty on the future relationship between the UK and the 

EU. The Scottish Bill does not pre-empt any future treaty arrangements; nor 

                                                 
88 See also UK Law Officers’ Case at §42.  
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could it. Nor does it preclude future measures to give effect in domestic law to 

any obligations undertaken in such a treaty. The Scottish Bill contains 

provision (s 12) to enable Ministers to make regulations where that is necessary 

for the purpose of preventing or remedying a breach of the international 

obligations of the UK arising from the withdrawal of the UK from the EU.  And  

SA 1998 contains existing mechanisms which the UK Government can invoke, 

if it is necessary to do so, in order to secure compliance by the Scottish 

Government with any future international obligations of the UK which may be 

contained in any treaty between the UK and the EU89.  

 

67. The UK Law Officers advance what are essentially policy arguments that it 

would, in their view, be more appropriate or more effective to make provision 

on a UK-wide basis for the domestic law consequences of withdrawal from the 

EU. They refer, for example, to “an area of UK-wide policy and lawmaking” 

(§46). They speak of “the importance of adopting a consistent approach to the 

effect of withdrawal across the UK as a whole” (§38). The areas of policy and 

lawmaking which are reserved to the UK fall to be identified by a legal analysis 

of the reservations set out in SA 1998 according to their terms. Characterisation 

of a particular issue as being one of “constitutional policy” (§47) does not 

advance the analysis.  

 

68. The UK Law Officers observe (§36) that the approach to withdrawal requires 

legislative policy judgments of significance across a wide array of issues and 

requires coherent legislative treatment across the UK. The preferred position of 

the Scottish Government was for the arrangements for securing legal continuity 

to be dealt with by a single UK Act, in terms which coiuld command the 

                                                 
89 SA 1998, ss 35, 58.  
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consent of the Scottish Parliament, but that has not proved to be possible90. But 

the potential advantages of UK-wide legislation (assuming consent of the 

devolved legislatures) do not affect the legal question of whether the Scottish 

Bill relates to international relations. 

 

69. In paragraph 46 of their Case, the UK Law Officers make a number of 

observations under reference to the fact that the UK Parliament was 

considering the UK Bill at the time when the Scottish Parliament passed the 

Scottish Bill. These observations do not advance the contention that the Scottish 

Bill relates to the reserved matter of international relations. In any event, they 

reflect a misunderstanding of the devolution settlement. The following 

observations are made on the subparagraphs to paragraph 46:  

 

(i) As has been explained above, at paragraph 22(iv), the mere fact that 

the UK Parliament is considering a Bill in relation to a particular 

matter says nothing about whether the matter is or is not within the 

legislative competence of the Scottish Parliament.  

 

(ii) The Scottish Bill makes provision for the legislative consequences of 

the decision to withdraw from the EU in relation to matters which 

are not reserved to the UK. For the reasons set out above, that is  

primarily the responsibility of the Scottish Parliament. As the Policy 

Memorandum makes clear (§12), the Scottish Government has 

always accepted that there are advantages to being able to prepare 

                                                 
90 The Scottish Bill reflects the value of taking a broadly coherent approach to securing legal 

continuity (and the expectation that it might have to be applied along with the UK Bill), by 

adopting the same general approach as the UK Bill, albeit with variations (including 

variations as a result of amendments made in the course of the Parliamentary consideration 

of the Bill) which reflect legitimate policy differences on particular issues.  
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for UK withdrawal using a single statute; and its preferred option 

was to be able to recommend consent to an amended UK Bill.  The 

observations of Professor Hogg, in terms approved by the Canadian 

Supreme Court, are equally applicable in the context of devolution: 

“The argument that it is untidy, wasteful and confusing to have two 

laws when only one is needed reflects a value which in a federal 

system often has to be subordinated to that of provincial 

autonomy”91. 

 

(iii) The knowledge, at the time when the Scottish Bill was introduced, 

that the UK Parliament was considering the UK Bill is irrelevant; the 

legal question which fell to be asked at that time (as now) was  

whether or not the Scottish Bill was within the legislative 

competence of the Scottish Parliament as defined in SA 1998. At the 

time when the Scottish Bill was introduced, and when it was passed, 

the UK Bill did not form part of the law which fell to be applied. It 

was a matter of speculation whether the Bill would be passed, or, if 

so, in what form92.   

 

(iv) The known legal context is the notification which has been given 

under Article 50 TEU, and the known legal consequences which that 

will have for the legislative competence of the Scottish Parliament. 

When the UK leaves the EU, the current restrictions on the 

legislative competence of the Scottish Parliament will be emptied of 

content. When the Scottish Bill was brought forward and passed, no 

new restrictions had been imposed on the powers of the Scottish 

Parliament. As a matter of constitutional convention, if the UK 

                                                 
91 Multiple Access Ltd v McCutcheon [1982] 2 SCR 161 at p 188. 

92 Cp Willow Wren Canal Carrying Co Ltd v British Transport Commission [1956] 1 WLR 213.   
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Government were to seek to impose such a restriction, it would 

require to seek the consent of the Scottish Parliament. 

 

(v) For reasons which are set out in detail below, section 17 of the 

Scottish Bill (which requires Scottish Ministers’ consent to 

subordinate legislation containing devolved provision made by 

Ministers of the Crown and others)  is not inconsistent with any 

provision in the UK Bill, and is a provision which is consistent with 

the constitutional arrangements reflected in the devolution 

settlement. It will apply only to the extent that subordinate 

legislation made by  Ministers of the Crown contains devolved 

provision—ie provision which would, if it were contained in an 

ASP, be within the legislative competence of the Scottish Parliament. 

 

Question (1)(a): Whether the Scottish Bill as a whole is outside the legislative 

competence of the Scottish Parliament because it is contrary to the constitutional 

framework underpinning the devolution settlement. 

 

70. For the reasons given above, this question does not properly arise in a reference 

under section 33.  In any event:  

 

(i) It is a legally irrelevant question: the relevant “constitutional 

framework”, so far as justiciable, is contained in the terms of SA 

1998; and   

(ii) The Scottish Bill is, in any event, in keeping with the constitutional 

framework underpinning the devolution settlement.  
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(i) The question is legally irrelevant  

 

71. The UK Law Officers make submissions in Part (4)(A) of their Case about the 

constitutional allocation of responsibility for dealing with the consequences in 

domestic law of EU withdrawal. For the reasons set out earlier in this Case, the 

UK Law Officers proceed on an erroneous analysis of the legal consequences of 

withdrawal from the EU for the allocation of powers within the domestic 

constitutional and legal order. That falls to be determined, in the absence of any 

new legislative constraints on the Scottish Parliament, by the application of the 

relevant provisions of SA 1998.  

 

(ii) The Scottish Bill is, in any event, in keeping with the constitutional framework 

underpinning devolution  

 

72. The underlying principle of devolution reflected in SA 1998 is that everything 

which is not explicitly reserved to the UK Parliament is a matter for the 

devolved institutions. In relation to such matters—subject to the other limits on 

the legislative competence of the Parliament—questions of executive policy are 

exclusively for the Scottish Government, and questions of legislative policy are 

primarily for the Scottish Parliament. Consistent with that principle, the 

Scottish Bill makes provision, in a way which does not relate to any reserved 

matter, for the domestic law consequences of withdrawal from the EU. 

 

Question 1(c): Whether the Scottish Bill as a whole is outside the legislative 

competence of the Scottish Parliament because it is contrary to the rule of law 

principles of legal certainty and legality 

 

73. For the reasons set out above, this is not an issue which properly arises in a 

section 33 reference. Insofar as the Court has held open the possibility that an 
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ASP may be susceptible to judicial review on grounds other than by reference 

to the limits on legislative competence specified in SA 1998, the Scottish Bill is 

not of a character which invites such review. It is not legislation of an “extreme 

kind”93, such as to abrogate fundamental rights or which violates the rule in 

law94, for example by abolishing access to the courts95. 

 

74. Indeed, the  Scottish Bill seeks to supports the principle of legal certainty, in the 

context of the need to provide for the continuity of the law upon and following 

withdrawal from the EU, in the following ways.   

 

(i) Passed by the Scottish Parliament more than a year before UK 

withdrawal from the EU, it sets out clear machinery to enable the 

devolved statute book to be prepared for the effects of that 

withdrawal. 

 

(iii) The Scottish Bill also ensures that those whose task it is to prepare 

the devolved statute book—namely Scottish Ministers—are 

accountable to the Scottish Parliament for their exercise of what are 

inevitably wide powers to make subordinate legislation, in a 

manner which the Scottish Parliament has determined to be 

appropriate.  

 

                                                 
93 AXA General Insurance Co Ltd v Lord Advocate 2012 SC (UKSC) 122, §51 per Lord Hope of 

Craighead. By contrast with the position described by Lord Hope in this passage, the party 

of government in the Scottish Parliament does not currently have a majority in that 

Parliament.   

94 AXA General Insurance Co Ltd v Lord Advocate 2012 SC (UKSC) 122, § 153 per Lord Reed.  

95 AXA General Insurance Co Ltd v Lord Advocate 2012 SC (UKSC) 122, §51 per Lord Hope of 

Craighead.  
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75. The Scottish Bill closely follows the approach taken to these issues in the UK 

Bill. Any objection to the terms of the Scottish Bill on the grounds of 

uncertainty would apply equally to the equivalent provisions of the UK Bill. 

The Policy Memorandum envisaged that the Scottish Bill would require to 

operate along with any provision made by the UK Parliament in the UK Bill. It 

is inherent in devolution that separate legal regimes may apply to reserved and 

non-reserved matters96, and that issues may arise as to the interface between 

them which may require to be adjudicated on by the Court. That does not 

offend the principle of legal certainty: it is the normal operation of the rule of 

law in a constitutional democracy.   

 

76. When the Scottish Bill was introduced, the Scottish Government proceeded on 

the basis that if the Scottish Parliament refused consent to the UK Bill, and 

passed the Scottish Bill, the appropriate course would be for the UK Bill to be 

amended to take these circumstances into account97. In light of the passage by 

the Scottish Parliament of the Scottish Bill, and the refusal of consent by the 

Scottish Parliament to the UK Bill, it would have been open to the UK 

Government to bring forward amendments to the UK Bill to make express 

provision for the interface between the two pieces of legislation. Indeed, as 

section 28(7) SA 1998 reminds us, the UK Parliament has power to amend, or 

indeed repeal, the Scottish Bill. The UK Government chose not to seek to 

address the issue by express provision. Any uncertainty, confusion or 

ambiguity arising from the presence on the statute book of these two Bills will 

be a consequence of that legislative choice.  

  

                                                 
96 So, for example, there are different regimes for the interpretation of statutes: UK 

legislation by reference to the Interpretation Act 1978; and Scottish legislation by reference 

to the  Interpretation and Legislative Reform (Scotland) Act 2010. 

97 Policy Memorandum at §14.  
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b.  Section 17 of the Scottish Bill 

 

(i) Introduction  

 

77. Question (2) in the Reference is in the following terms:  

 

“Whether s 17 of the Scottish Bill is outside the legislative competence of 

the Scottish Parliament because: 

 

(a) It modifies ss 28(7) and 63(1) SA and is accordingly in breach of the 

restriction in §4(1) of Schedule 4, falling under s.29(2)(c) SA; and/or 

(b) It “relates to” the reserved matter of “the Parliament of the United 

Kingdom”set out in §1(c) of Part 1 of Schedule 5, falling under 

s.29(2)(b) SA.” 

 

 For the reasons set out below, the Lord Advocate invites the Court to answer 

Question (2) in the negative.  

 

78. Section 17 applies to a strictly limited class of subordinate legislation defined in 

subsection (1): see sub-paragraphs (a) to (e). It is concerned only with 

subordinate legislation “made, confirmed or approved by a Minister of the 

Crown or any other person (other than the Scottish Ministers)”. To the extent 

that such subordinate legislation contains “devolved provision”, it is “of no 

effect unless the consent of the Scottish Ministers was obtained before it was 

made, confirmed or approved”. “Devolved provision” is defined in subsection 

(4) as meaning “provision that would be, if it were contained in an Act of the 

Scottish Parliament, within the legislative competence of the Scottish 

Parliament”.  
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79. Section 17 ensures that, before subordinate legislation to which it applies can 

take effect in Scots law, such legislation will require the consent of Scottish 

Ministers, who are accountable to the Scottish Parliament and who, generally 

speaking, have exclusive executive and policy responsibility in non-reserved 

matters. As explained in the Policy Memorandum, the purpose of this 

provision is “to preserve the integrity of the devolved law that is retained as a 

consequence of the Scottish Bill and to enable co-operation and co-ordination 

between the UK and Scottish Governments over the programme of legislation 

required to prepare for withdrawal”98. In particular, the Policy Memorandum 

explains99, by virtue of section 17, “[t]he Scottish Parliament and Scottish 

Government would … maintain control of the extent to which the powers in 

the [UK Bill] could be used in relation to devolved matters”.  

 

80. Section 17 reflects the allocation of responsibilities inherent in the devolution 

settlement. Contrary to the UK Law Officers’ Case (§49), there is nothing 

“constitutionally extraordinary” about it. Section 17 applies only to subordinate 

legislation made, confirmed or approved, for matters that are not reserved, by 

persons who are not accountable to the Scottish Parliament and who have no 

policy responsibility for Scotland. Within its legislative competence, the 

Scottish Parliament may amend or repeal Acts of the UK Parliament, or, 

indeed, subordinate legislation made by Ministers of the Crown. It may grant 

powers to Scottish Ministers to repeal or amend subordinate legislation made 

by Ministers of the Crown in relation to devolved matters. It may legislate, 

within its competence, to confer functions on Ministers of the Crown100. It 

would be extraordinary if the Scottish Parliament were unable to legislate to 

                                                 
98 Policy Memorandum at §69. 

99 Ibid at §18.  

100 Devolution Guidance Note 15; see, for example, s146 Criminal Justice and Licensing 

(Scotland) Act 2010. 
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control  the exercise of functions (including powers to make subordinate 

legislation) by Ministers of the Crown in relation to matters which are within 

the legislative competence of the Scottish Parliament.  

 

81. Section 17 applies only to functions conferred (or modified in accordance with 

section 17(3)) by or under an Act of the Parliament of the United Kingdom 

enacted after the date on which section 17 comes into force101. By reason of this 

Reference, section 17 has not yet come into force. On the assumption that the 

UK Bill receives Royal Assent, as anticipated, while this Reference is pending, 

section 17 will not, in fact, apply to functions conferred by or under the UK Bill 

as was anticipated in the Policy Memorandum. While that consideration affects 

the practical impact of section 17, it does not otherwise affect the question of 

whether it is within the legislative competence of the Scottish Parliament.  

 

Question 2(a): Whether section 17 of the Scottish Bill is outside the legislative 

competence of the Scottish Parliament because it modifies sections 28(7) and 63(1) 

SA 1998 and is accordingly in breach of the restriction in §4(1) of Schedule 4, falling 

under section 29(2)(c) SA 1998. 

 

(i) The restriction in para 4(1) of Schedule 4 

 

82. The restriction in §4(1) of Schedule 4 states: “An Act of the Scottish Parliament 

cannot modify, or confer power by subordinate legislation to modify, this Act.” 

That restriction is then subject to the qualifications set out in the following 

subparagraphs. It is one of a series of provisions in Schedule 4 which state that 

an ASP “cannot modify” specific enactments, or, in the case of paragraph 2 “the 

law on reserved matters”, as defined in paragraph 2(2).  

                                                 
101 Scottish Bill, s 17(1)(c). 
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83. These provisions protect specific provisions contains in specific enactments, 

and, in the case of paragraph 2, specific rules of law (ie those defined in 

paragraph 2(2)(b)). Where Schedule 4 seeks to protect the effect of an 

enactment or rule of law, and not merely the enactment itself, that distinction is 

specially expressed102. An example of modification is evident in paragraph 

12(2) of Schedule 4 SA 1998, from which it is clear that a protected enactment 

might be “modified” for the purpose of paragraph 1 were a provision of an 

ASP to provide for a function under that enactment to be exercised by a 

different person. 

 

84. Section 126(1) SA 1998 defines “modify” to include “amend or repeal”. In 

normal drafting practice, the word “includes” is used to ensure that an 

expression is treated as covering something which is not (or more usually may 

not be) within its ordinary meaning103, and, in this instance, the definition 

ensures that “modify” covers “repeal” as well as “amend”. This clearly strikes 

at an express repeal or amendment of the protected enactments and rules of 

law; but a provision in an ASP may be held to “modify” a provision in a 

protected enactment if it has the effect of repealing or amending the protected 

enactment, even though it does not expressly alter its text104. Where there is no 

express textual amendment or repeal, the issue can be tested by asking whether 

there is an inconsistency between the provision under consideration and the 

protected enactment or rule of law105. Accordingly, a provision which 

                                                 
102 See eg §2(3)(e) (referring to “the effect of” Chapter II of Part IV of the Welfare Reform and 

Pensions Act 1999; and §5(a) (referring to “the effect of” section 119(3) SA 1998 in relation to 

any provision of an Act of Parliament relating to judicial salaries. 

103 Daniel Greenberg, Craies on Legislation (11th edn Sweet & Maxwell, London 2017) at 

§24.1.3; see also Bennion, Statutory Interpretation (7th edn Lexis Nexis, London 2017) at 

Section 18.3.    

104 Martin v Most 2010 SC (UKSC) at p 70 §110 (Lord Rodger of Earlsferry). 
105 Imperial Tobacco Ltd v Lord Advocate 2012 SC 297 at p349 §157 (Lord Reed). In Scotch Whisky 

Association v Lord Advocate at p 782 §§19-22, Lord Doherty did not accept that there was a  
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duplicates a provision in a protected enactment does not modify that 

enactment106. And there is a distinction between a provision in an ASP which, 

expressly or implicitly, alters a provision in a protected enactment (and which 

would accordingly modify that provision), and one which adds further 

provision, albeit in the same field of law107. If the protected enactment 

continues in force as before, it has not been modified and the provision in the 

ASP is within competence108.  

 

(ii) Section 28(7) SA 1998  

 

85. Section 28(7) SA 1998 provides: “This section does not affect the power of the 

Parliament of the United Kingdom to make laws for Scotland.” Section 17 of 

the Scottish Bill does not modify this provision. The power of the Parliament of 

the United Kingdom to make laws for Scotland remains unaffected by section 

17. The subordinate legislation to which section 17 of the Scottish Bill applies is 

not legislation made by the Parliament of the United Kingdom, but rather 

legislation made under a future UK Act of Parliament and in the form of a 

                                                                                                                                                        
“conflict” between the ASP and the protected Articles of Union. The approach taken in the 

context of the doctrine of implied repeal may be instructive: eg Hamnett v Essex County 

Council [2017] RTR 13.   
106 As Dickson J expressed it (in the context of the potential for conflict between provincial 

and federal legislation in Canada)  in Multiple Access Ltd v McCutcheon [1982] 2 SCR 161 at p 

190: “With Mr Justice Henry, I would say that duplication is, to borrow Professor 

Lederman’s phrase, “the ultimate in harmony” The resulting “untidiness” or “diseconomy” 

of duplication is the price we pay for a federal system in which economy “often has to be 

subordinated to … provincial autonomy” (Hogg at p. 110). Mere duplication without actual 

conflict or contradiction is not sufficient to invoke the doctrine of paramountcy and render 

otherweise valid legislation inoperative.” 

107 Imperial Tobacco Ltd v Lord Advocate 2012 SC 297 at pp 308-309 §17 (Lord President 

(Hamilton)). The approach taken by the Supreme Court on appeal is consistent with this 

analysis: 2013 SC (UKSC) 153 at p 167  §§44-45 (Lord Hope of Craighead).  

108 Imperial Tobacco Ltd v Lord Advocate 2012 SC 297 at p 348 §152 (Lord Reed; see also p 371 

§213 (Lord Brodie).  
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statutory instrument by “a Minister of the Crown or any other person…”109. It 

remains within the power of the UK Parliament (subject to the Legislative 

Consent Convention), when passing any future Act, to disapply section 17—or, 

indeed, to repeal section 17 altogether.  

 

86. Section 17 does not modify the manner in which the UK Parliament may confer 

powers on Ministers of the Crown to make subordinate legislation.  Nor does it 

prevent the UK Parliament from conferring powers on Ministers of the Crown 

to make subordinate legislation in relation to devolved matters. Nor does it 

modify the procedures that the UK Parliament may provide from time to time 

for the scrutiny of subordinate legislation made by Ministers of the Crown or 

other persons under a Westminster Act. The section does not affect the formal 

validity of any subordinate legislation made by Ministers under powers in an 

Act of the UK Parliament. It is directed only at the legal effect of such 

subordinate legislation, when it makes provision in relation to matters within 

the legislative competence of the Scottish Parliament.  

 

(iii) Section 63(1) SA 1998  

 

87. Section 63(1) SA 1998 provides: 

 

“Her Majesty may by Order in Council provide for any functions, so far 

as they are exercisable by a Minister of the Crown in or as regards 

Scotland, to be exercisable (a) by the Scottish Ministers instead of by the 

                                                 
109 “Person” in this context cannot include the Parliament of the United Kingdom, which is 

neither a natural person nor a body corporate: cp Interpretation and Legislative Reform 

(Scoland) Act 2010, s 25(1) and Sch 1. The Parliament of the UK comprises the House of 

Commons, the House of Lords and the Monarch: see R (Jackson) v Attorney General [2006] 1 

AC 262 at p 296 §81 (Lord Steyn); cp Parliamentary Corporate Bodies Act 1992.  
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Minister of the Crown, (b) by the Scottish Ministers concurrently with the 

Minister of the Crown, or (c) by the Minister of the Crown only with the 

agreement of, or after consultation with, the Scottish Ministers.” 

 

88. Section 17 of the Scottish Bill does not modify section 63(1) SA 1998. The power 

of Her Majesty to make provision as referred to in section 63(1) remains 

unaffected by section 17. Nor, for that matter, does section 17 apply to any 

Order in Council made under section 63(1) since it applies only to the exercise 

of functions under an Act of the Parliament of the United Kingdom enacted 

after the date on which section 17 comes into force.  

 

89. Section 63(1) falls to be understood in the context of the general transfer of 

functions, effected by section 53 SA 1998, from Ministers of the Crown to 

Scottish Ministers. Section 63(1) contains a mechanism which enables the 

boundaries of executive devolution to be adjusted with the consent of both 

Houses of Parliament and of the Scottish Parliament—by transferring further 

functions to Scottish Ministers, for exercise either exclusively or concurrently, 

or by providing that functions of Ministers of the Crown may be exercised only 

with the agreement of, or after consultation with, the Scottish Ministers. The 

power in section 63(1) is accordingly a power which may be exercised (and, it 

may be envisaged, will usually be exercised) in relation to reserved matters110. 

Section 63 does not affect the legislative competence of the Scottish Parliament 

to legislate in relation to non-reserved matters.  

 

  

                                                 
110 See: Alan Page, Constitutional Law of Scotland (W Green, 2015) at pp 136-137 §§8-09 to 8-12.  
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Question 2(b): Whether section 17 of the Scottish Bill is outside the legislative 

competence of the Scottish Parliament because it “relates to” the reserved matter of 

“the Parliament of the United Kingdom” set out in §1(c) of Part 1 of Schedule 5, 

falling under section 29(2)(b) SA 1998 

 

(i) Purpose and effect of section 17 

 

90. The purpose and effect of section 17 is explained above. It seeks to ensure that 

Scottish Ministers accountable to the Scottish Parliament, are involved in the 

process of formulating subordinate legislation on matters within the 

competence of that Parliament, and can control whether or not such legislation 

takes effect.  

 

(ii) The reservation  

 

91. Part I of Schedule 5 SA 1998 sets out various “General Reservations”, the first 

heading being “The Constitution”.  Paragraph 1 provides inter alia: 

 

“The following aspects of the constitution are reserved matters, that is- 

(a) the Crown, including succession to the Crown and a regency, 

(b) the Union of the Kingdoms of Scotland and England, 

(c) the Parliament of the United Kingdom”. 

 

92. The reservation comprises such matters as the existence of the Parliament of 

the United Kingdom, its composition and its procedures. The franchise for 

elections to the House of Commons is otherwise reserved: Head B3 of Part II of 

Schedule 5.  
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(iii) Analysis  

 

93. Section 17 does not relate to the reserved matter of the Parliament of the United 

Kingdom. Section 17 has no impact on the existence or constitution of the 

Parliament of the United Kingdom, or on the powers of that Parliament. The 

essential objection articulated in the UK Law Officers’ Case (§60) is that the 

Scottish Parliament has chosen (in relation to matters within its legislative 

competence) to set a limitation on the legal effect of powers granted by the UK 

Parliament to Ministers of the Crown which that Parliament has chosen not to 

impose. The contention fails to recognise that it is always open to the Scottish 

Parliament to legislate for matters within its legislative competence, and that 

the Scottish Parliament may, in the exercise of that power, amend or repeal 

legislation of the UK Parliament.  

 

c. Sections 11-13 of the Scottish Bill; provisions of the Scottish Bill that are said to 

be incompatible with EU law and contrary to the rule of law 

 

(i) Introduction  

 

94. Question (3) in the Reference is in the following terms:  

 

“Whether ss.11-13 of the Scottish Bill are outside the legislative 

competence of the Scottish Parliament because: 

 

(a) They are contrary to the rule of law, in that they frustrate the 

statutory scheme of the SA and are contrary to the principles of 

legality and legal certainty; and/or 

(b) They are incompatible with EU law, falling under s.29(2)(d) SA; 

and/or 
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(c) They purport to modify s.2(1) ECA and are accordingly in breach of 

the restriction in §1(2)(c) of Schedule 4, falling under s.29(2)(c) SA; 

and/or 

(d) Sections 11-12 purport to modify s.28(7) SA and are accordingly in 

breach of the restriction in §4(1) of Schedule 4, falling under 

s.29(2)(c) SA; and/or 

(e) Those sections “relate to” the reserved matter of “the Parliament of the 

United Kingdom” set out in §1(c) of Part 1 of Schedule 5, falling under 

s.29(2)(b) SA.” 

 

95. The  UK Law Officers’ Case expands the scope of this ground of challenge 

which, in the Reference, is directed specifically to sections 11-13 of the Scottish 

Bill. The Lord Advocate proposes to address the provisions of SA 1998 relied 

upon by the UK Law Officers in Questions (3)(b) to (e), and then to address the 

arguments directed to Question (3)(a). For the reasons set out below, he invites 

the Court to answer Question (3) in the negative.  

 

Question 3(b): Whether sections 11-13 of the Scottish Bill are outside the legislative 

competence of the Scottish Parliament because they are incompatible with EU law, 

falling under section 29(2)(d) SA 1998 

 

96. This question falls to be answered in the negative, for the following reasons:  

 

(iv) the relevant question is whether the provisions identified are 

“incompatible with EU law”; and  

 

(v) the provisions in question are not incompatible with EU law.  
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(i) “Incompatible with EU law” 

 

97. A provision in an ASP is outwith legislative competence and so “not law” so 

far as it is “incompatible with EU law”111. Section 29(2)(d) has deliberately used 

the phrase “incompatible with”, in contrast to the phrase “relates to”, which is 

used in section 29(2)(b) SA 1998. The purpose of this provision is to ensure that 

the UK cannot be put in breach of its obligations under EU law by a provision 

in an ASP112. The content of the limitation which section 29(2)(d) places on the 

legislative competence of the Scottish Parliament is, accordingly, the same as 

the content of the limitation which EU law places on the competence of the UK 

Parliament. 

 

(ii) The Scottish Bill is not incompatible with EU law 

 

98. The provisions of the Scottish Bill are not incompatible with EU law. None of 

them puts the UK in breach of its EU obligations—any more than do the similar 

provisions in the UK Bill.  

 

(i) EU law provides for the withdrawal of a Member State from the 

European Union, and the disapplication of EU law as regards that 

Member State upon withdrawal. Article 50(1) TEU provides that 

“[a]ny Member State may decide to withdraw from the Union in 

accordance with its own constitutional requirements”. Article 50(3) 

TEU provides for the date on which, in the event of such a decision, 

“[t]he Treaties shall cease to apply”. Although it operates on the 

                                                 
111 SA 1998, s 29(2)(d). “EU law” is defined in section 126(9) SA 1998. 

112 R (Miller) v Secretary of State for Exiting the European Union [2018] AC 61 at p 161 §130 

(Lord Neuberger, delivering the majority judgment). 



  57 

international plane113, Article 50 TEU is part of “EU law” as defined 

for the purposes of section 29(2)(d) SA 1998114.   

 

(ii) Securing legal certainty, in the context of withdrawal from the EU 

necessarily involves enabling the statute book to be made ready, in 

advance, so that on and following withdrawal, it can continue to 

operate effectively. A Member State which has given notification 

under Article 50 TEU is not required by EU law to wait until it has 

withdrawn from the EU before it may lawfully take steps to 

address the consequences of withdrawal for its statute book—

indeed, to fail to take such steps could arguably be in breach of the 

EU law principle of legal certainty—provided that this is done in a 

manner which respects the supremacy of EU law up until 

withdrawal. Such steps may include legislation such as the Scottish 

Bill, or, for that matter, the UK Bill. Making provision of this sort is 

not based upon any hypothesis about future events115 but upon the 

legal consequences of a past event—in this case, the UK’s 

notification under Article 50 TEU.  

 

(iii) For the reasons explained above the purpose of the Scottish Bill is to 

promote the principle of legal certainty in the context of the UK’s 

withdrawal from the EU. The Bill has been carefully framed to 

                                                 
113 R (Miller) v Secretary of State for Exiting the European Union [2018] AC 61 at p 155F-G §104 

(Lord Neuberger, delivering the majority judgment). 

114 SA 1998, s 126(9) provides: “In this Act—(a) all those rights, powers, liabilities, obligations 

and restrictions from time to time created or arising by or under the EU Treaties, and (b) all 

those remedies and procedures from time to time provided for by or under the EU Treaties, 

are referred to as “EU law””. SA 1998 Sch 5 §7(1) reserves international relations, including 

relations with the EU, but §7(2) exempts the observation and implementation of obligations 

under EU law (as earlier defined). 

115 cf the UK Law Officers’ Case at §78. 
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respect the supremacy of EU law prior to the UK’s withdrawal from 

the EU. Section 1(2) of the Bill provides that “[i]n so far as any 

provision of this Act, or any provision made under it, would, if it 

were in effect before the relevant time, be incompatible with EU 

law, the provision is to have no effect until the relevant time” 

(emphasis added). Section 1(3) goes on to define “the relevant time” 

as being “the time at which the provision of EU law with which it 

would be incompatible ceases to have effect in Scots law as a 

consequence of UK withdrawal” (emphasis added). “UK 

withdrawal” is defined in section 1(1) of the Scottish Bill to mean 

“the prospective withdrawal of the United Kingdom from the EU in 

consequence of the notification given under section 1 of the 

European Union (Notification of Withdrawal) Act 2017” (emphasis 

added). These are deliberately structured arrangements, which 

limit the powers of Ministers to bring provisions in, or made under, 

the Scottish Bill into effect. If Ministers were to purport to bring a 

provision in regulations into effect prematurely, any such provision 

would not be law: (i) because it would be incompatible with EU 

law116; and (ii) by virtue of the provisions in section 1 of the Scottish 

Bill.  

 

99. EU law, like domestic law117, recognises the distinction between a provision 

being in force, in the sense that it has become law, and its being in effective 

operation118. For example, in Case C-313/11 Poland v Commission, the CJEU 

                                                 
116 cp section 57(2) SA 1998. 

117 RM v Scottish Ministers, 2013 SC (UKSC) 139 at p 148 §32 (Lord Reed, giving the opinion 

of the Court). 

118 Case C-313/11 Poland v Commission; Case C-551/13 Societa Edilizia Turistica Alberghiera 

Residenziale (SETAR) SpA v Comune di Quartu S. Elena; Case T-810/14 Portugal v Commission.  
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rejected the Commission’s argument that Poland was in breach of EU law as a 

result of the adoption and publication of a national measure which had not yet 

entered into force. This may, indeed, be a useful distinction in the context of the 

implementation of EU obligations. In the context of withdrawal from the EU, it 

provides a basis upon which the statute book can be readied, in advance, for 

withdrawal while respecting the supremacy of EU law. 

 

(iii) A red herring: the date for assessing compatibility  

 

100. The question which falls to be addressed when considering a provision in a Bill 

which is introduced into, or which has been passed by, the Scottish Parliament 

is whether or not the provision “would be” within legislative competence, as 

defined in section 29. The question falls to be addressed, on the hypothesis that 

those provisions receive Royal Assent, at the time when the question is being 

asked and answered.  

 

101. That question falls to be asked and answered in relation to the particular Bill 

which is under consideration. The answer, in the context of any particular limit 

set by SA 1998 on the legislative competence of the Parliament, depends on the 

terms of the limit in question.  In relation to the Scottish  Bill:  

 

(i) The relevant constraint on legislative competence upon which the 

UK Law Officers rely at this point in their Case is the question of 

whether the provisions of the Bill are “incompatible with” EU law. 

This is a different test from the question of whether the provisions 

“relate to” a reserved matter. 

 

(ii) The Scottish Bill makes provision for legal continuity, in the context 

of the legal process which has been initiated, the intended and 
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natural outcome of which will be the UK leaving the EU. It has been 

carefully framed, as explained above, so that it is not incompatible 

with EU law.  

 

102. The UK Law Officers correctly observe that it is inherent in the scheme of SA 

1998—including the section 33 reference procedure—that provisions in Bills 

passed by the Scottish Parliament may be considered against the statutory 

limits of the Parliament’s legislative competence before those provisions have 

come into force. But that does not justify the conclusion that the Scottish Bill is 

incompatible with EU law. On the contrary, section 1 of the Scottish Bill 

contains deliberate and carefully structured provisions regulating the legal 

effect of provisions in, or made under, the Scottish Bill. These provisions are 

not merely machinery for commencement, but, in the context of this Act and its 

purpose, substantive in effect, and directed to respecting the supremacy of EU 

law, by ensuring that there cannot be any temporal overlap between a 

provision of, or made under, the Scottish Bill and any EU law with which that 

provision would be incompatible.   

 

103. Any Bill requires to be considered on its own terms against the limits on 

legislative competence set out in SA 1998 at the time when the question is 

asked. The conclusion that this particular Bill is not, for the reasons set out 

above, incompatible with EU law would not imply, as the UK Law Officers’ 

assert, that the Scottish Parliament could: “fill the statute books with 

impermissible legislation sitting in cryostasis pending a day which may never 

come when the relevant barrier to competence is no more”119. 

 

  

                                                 
119 cf UK Law Officers’ Case at §79. 
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(iv) “Exit day” 

 

104. The UK Law Officers make a particular point (§§80-81) about the use of the 

term “exit day” to define the point at which sections 2 to 5 of the Scottish Bill 

come into force. It is not uncommon for a statute to provide that a provision 

will come into effect on the occurrence of a future event. For example, section 

161 of the Government of Wales Act 2006 provides that the Act “comes into 

force immediately after the ordinary election under section 3 of the 

Government of Wales Act 1998 (c. 38) held in 2007 …”120. Nor is it uncommon 

for statutes to put the commencement of legislative provisions in the hands of 

Ministers; it is, in particular, not uncommon for the Scottish Parliament to do 

this, on terms which it chooses to enact. This is not (contrary to what is asserted 

in the UK Law Officers’ Case at §82) incompatible with the structure of SA 

1998.  

 

105. Article 50(3) TEU provides:- 

   

“The Treaties shall cease to apply to the State in question from the date of 

entry into force of the withdrawal agreement or, failing that, two years 

after the notification referred to in paragraph 2, unless the European 

Council, in agreement with the Member State concerned, unanimously 

decides to extend this period”. 

 

The UK Government has stated that the UK will cease to be a Member State of 

the EU on 29 March 2019 at 11pm. Clause 1 of the UK Bill provides: “The 

European Communities Act 1972 is repealed on exit day.” By virtue of Article 

50(3) TEU, the Treaties will cease to apply to the UK on exit day, namely 29 

                                                 
120 Other examples include Telecommunications Act 1984, s 110(4), Counter-Terrorism Act 

2008, s 91(3).  
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March 2019. The Scottish Parliament is entitled to proceed on the concrete 

basis, which is not hypothetical, that the UK is expected to leave the EU on 29 

March 2019121. 

 

106. The UK Law Officers argue (§80) that, despite the withdrawal of the UK from 

the EU on 29 March 2019, “parts of the core Treaties” may, depending on the 

outcome of continuing negotiation, continue to apply in the UK. Insofar as 

parts of the Treaties do continue to apply, that will not be by virtue of the UK’s 

membership of the EU but by virtue of the terms of a future Withdrawal 

Agreement. In any event: 

 

(i) Section 12 of the Scottish Bill gives Scottish Ministers a power to 

make provision for the purpose of preventing or remedying any 

breach of the international obligations of the UK arising from the 

withdrawal of the UK from the EU; and  

 

(ii) The possibility that the Scottish Bill might require to be amended, 

or further legislation required, to take account of future changes in 

circumstances (just as the UK Bill may require to be amended to 

take account of future changes of circumstances) does not affect the 

question of whether the Scottish Bill is, today, within the legislative 

competence of the Scottish Parliament.  

 

The UK Law Officers also argue (§95) that:  

 

“… the Scottish Parliament could not, when it passed the Scottish Bill, 

know precisely what its competence would be at the intended time when 

                                                 
121 cp the UK Law Officers’ Case at §78. 



  63 

certain of its provisions are deemed to take effect. Various factors might 

affect its competence in the near future, including the passage and coming 

into force of the UK Bill and of future legislation dealing, for example, 

with the terms of a Withdrawal Agreement.” 

 

These considerations do not affect the legislative competence of the Scottish Bill 

when it was introduced or passed. They contrast with the actual and known 

legal context arising from the notification given under Article 50 TEU. If new 

constraints were to be placed by the UK Parliament on the legislative 

competence of the Scottish Parliament or on the executive competence of the 

Scottish Ministers: (i) it would be open to the UK Parliament—or, indeed, the 

Scottish Parliament—to legislate to take account of the effect of those new 

constraints on the Scottish Bill and/or for the arrangements made to secure 

legal continuity upon and after withdrawal; and in any event (ii) the Scottish 

Parliament and Scottish Ministers would thereafter require to act compatibly 

with those constraints. The hypothesis that there may in the future be new 

constraints on the powesr of the Parliament is not a basis for holding that the 

Parliament may not exercise its current legislative competence.  

 

Question 3(c): Whether sections 11-13 of the Scottish Bill are outside the legislative 

competence of the Scottish Parliament because they purport to modify section 2(1) 

ECA and are accordingly in breach of the restriction in §1(2)(c) of Schedule 4, falling 

under section 29(2)(c) SA 1998 

 

107. Section 2(1) ECA is in the following terms:  

 

“All such rights, powers, liabilities, obligations and restrictions from time 

to time created or arising by or under the Treaties, and all such remedies 

and procedures from time to time provided for by or under the Treaties, 
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as in accordance with the Treaties are without further enactment to be 

given legal effect or used in the United Kingdom shall be recognised and 

available in law, and be enforced, allowed and followed accordingly; and 

the expression “enforceable EU right” and similar experssions shall be 

read as referring to one to which this subsection applies.”  

 

108. Sections 11-13 of the Scottish Bill do not modify this enactment. They do not 

purport to repeal or amend it. They do not affect, nor could they affect, its 

application while the UK is a Member State of the EU. Nor do they purport to 

do so. Rather, they make provision, in a context where the UK Government has 

exercised the power under Article 50 TEU to notify the UK’s withdrawal from 

the EU, and in a manner which, for the reasons set out above, fully respects the 

supremacy of EU law, and the continuing effect of section 2(1) ECA, while the 

UK remains a Member State. Upon the UK’s withdrawal from the EU, section 

2(1) ECA will be emptied of content122. The UK intends, in the UK Bill, to repeal 

the ECA from that date. Since section 2(1) ECA will cease to have substantive 

legal effects upon withdrawal, provisions in regulations made under sections 

11-13 of the Scottish Bill which take effect (and, in terms of section 1, can only 

take effect) upon withdrawal cannot alter the legal effect of the section.   

 

Question 3(d): Whether sections 11-13 of the Scottish Bill are outside the legislative 

competence of the Scottish Parliament because sections 11-13 purport to modify 

section 28(7) SA 1998 and are accordingly in breach of the restriction in §4(1) of 

Schedule 4, falling under section 29(2)(c) SA 1998 

 

109. Nothing in sections 11 to 13 of the Scottish Bill modifies section 28(7) SA 1998.  

These provisions do not alter the power of the United Kingdom Parliament to 

                                                 
122 Article 50(3) TEU; R (Miller) v Secretary of State for Exiting the European Union [2018] AC 61. 
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make laws for Scotland. Reference is made to the discussion at paragraphs 75 

to 77 above.  

 

Question 3(e): Whether sections 11-13 of the Scottish Bill are outside the legislative 

competence of the Scottish Parliament because those sections “relate to” the 

reserved matter of “the Parliament of the United Kingdom” set out in §1(c) of Part 1 

of Schedule 5, falling under section 29(2)(b) SA 1998 

 

110. Sections 11 to 13 of the Scottish Bill do not “relate to” the reserved matter of 

“the Parliament of the United Kingdom”. Reference is made to the discussion 

of that reservation at paragraphs 84 to 86 above. The purpose and effect of 

sections 11 to 13 is to enable the devolved statute book to be readied for the 

UK’s withdrawal from the EU.  

 

Question 3(a): Whether sections 11-13 of the Scottish Bill are outside the legislative 

competence of the Scottish Parliament because they are contrary to the rule of law, 

in that they frustrate the statutory scheme of SA 1998 and are contrary to the 

principles of legality and legal certainty 

 

111. For the reasons set out above, this question falls outside the scope of the 

statutory reference procedure under section 33 SA 1998. In any event, the 

question should be answered in the negative. The Scottish Bill is not legislation 

of an “extreme kind”, such as to invite consideration of grounds of review 

other than by reference to the limits on legislative comeptence specified in SA 

1998. Indeed the provisions of the Scottish Bill are intended  to secure the 

principles of legality and legal certainty and not to frustrate them. The Scottish 

Parliament has taken the view that, faced with the prospect of withdrawal from 

the EU, it would be appropriate to enact sections 11 to 13 of the Scottish Bill. 
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The purpose of those provisions is set out in section 1 of the Scottish Bill, and in 

paragraph 26 of the Policy Memorandum.  

 

112. The task of readying the devolved statute book for withdrawal from the EU, in 

the interests of legal certainty and continuity, is substantial. The Scottish 

Parliament has considered it appropriate, in that context, to give the powers set 

out in sections 11 to 13 to Scottish Ministers. While the powers are wide, the 

circumstances in in which each power may be exercised is defined123. In each 

case there is a list of things which may not be done124. Each power is subject to a 

sunset provision125. The Scottish Bill contains specific provision as regards 

consulation and Parliamentary scrutiny of regulations made under these 

powers126. Whether it was appropriate, in the context of the legislative task 

before it, to give these powers to Ministers was quintessentially a judgment for 

the Scottish Parliament to make. Any uncertainty in the future application of 

these powers is inherent in the circumstances attendant on withdrawal from 

the EU. 

 

113. The Lord Advocate offers the following observations on the particular 

arguments advanced in paragraphs 97 to 111 of the UK Law Officers’ Case.  

 

(i) The UK Law Officers foreshadow (§98) future limitations on the 

competence of the Scottish Parliament and on Scottish Government. 

As observed above, if, in the future, new constraints are imposed 

on legislative competence, it will be open to the UK Parliament or 

                                                 
123 Scottish Bill, ss 11(1)-(4), (11), 12(1), 13(1). 

124 Scottish Bill, ss 11(8), 12(3), 13(5). 

125 Scottish Bill, s 11: ss 11(10), 12(5), 13(7) to (8A). 

126 Scottish Bill, ss 14 to 16. Regulations which are not subject either to the negative or to the 

affirmative procedure must nevertheless be laid before the Parliament: Interpretation and 

Legislative Reform (Scotland0 Act 2010,  s 30.   
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the Scottish Parliament to regulate, at that time, any consequential 

effects on the Scottish Bill. The possibility that new constraints may 

be imposed on the Scottish Parliament in the future does not affect 

its legislative competence today.  

 

(ii) The UK Law Officers observe that regulations made under sections 

11 to 13 “could be very significant indeed”, not least because they 

could make any provision that could be made by an ASP. Contrary 

to their Case, there is nothing in these arrangements which may 

fairly be characterised as “anathema” to the allocation of 

responsibilities between Scottish Ministers and the Scottish 

Parliament. The Scottish Parliament, like the UK Parliament, may 

confer powers on Scottish Ministers. Whether or not it does so, and 

if it does so, on what terms, is a matter for the legislative judgment 

of the Parliament. In this case, the Scottish Parliament has chosen to 

give the particular powers set out in the Scottish Bill to Ministers, 

who are and will remain accountable to the Parliament  for the 

exercise of these powers. The Parliament has provided, as it saw fit, 

for scrutiny of regulations made under these powers127. The breadth 

of the powers, which reflects the nature of the task ahead, does not 

                                                 
127 The arrangements for Parliamentary scrutiny of instruments laid before the Parliament 

are set out in Part 10 of the Standing Orders of the Parliament. When an instrument is laid 

before the Scottish Parliament, the Clerk refers it for consideration to the Delegated Powers 

and Law Reform Committee of the Scottish Parliament and (unless the Parliament decides to 

consider the instrument itself) the lead committee (ie the committee within whose remit the 

subject matter of the instrument falls): r. 10.1. The DPLR Committee is required to determine 

whether the attention of the Parliament should be drawn to an instrument on a range of 

technical grounds, including “that for any special reason its form or meaning could be 

clearer” or “that its drafting appears to be defective”: r. 10.3. The lead committee considers 

the substance of the instrument. 
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imply that regulations made under them will not satisfy the 

requirements of legal certainty. 

 

(iii) The UK Law Officers make observations (§§101-104) to the effect 

that disputes may arise as to: (i) whether or not Ministers have 

acted within the powers of the Act; and (ii) whether a particular 

provision in regulations may lawfully be brought into force before 

exit day. Should such disputes arise, they may be adjudicated on in 

the courts in the usual way. The possibility that disputes may arise, 

in particular circumstances, as to whether or not Ministers have 

exercised their powers under the Scottish Bill in accordance with 

the law, and the possibility that those disputes may require to be 

adjudicated upon in the courts, does not mean that the provisions 

are contrary to the rule of law. Indeed, the availability of the courts 

to adjudicate upon such issues, should they arise, is of the essence 

of the rule of law.  

 

(iv) Insofar as the UK Law Officers’ submissions in this part of their 

Case are predicated on their approach to the application of section 

29(2)(d), and on the use of the concept “exit day” in that regard, the 

Lord Advocate refers to the submissions he has made earlier in this 

Case.  
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d. Section 33 of and Schedule 1 to the Scottish Bill  

 

114. Question (4) in the Reference is in the following terms:  

 

“Whether s.33 of and Schedule 1 to the Scottish Bill are outside the 

legislative competence of the Scottish Parliament because they modify 

those provisions of the SA which they specify and are accordingly in 

breach of the restriction in §4(1) of Schedule 4, falling under s.29(2)(c) 

SA”. 

 

115. These provisions of the Scottish Bill provide for the repeal of references to EU 

law in SA 1998 when those references will have become spent, by reason of the 

UK’s withdrawal from the EU. For the following reasons, the provisions are not 

in breach of the restrictions in paragraph 4(1) of Schedule 4 SA 1998, and the 

Lord Advocate accordingly invites the Court to answer Question (4) in the 

negative.  

 

116. The restriction in paragraph 4(1) is within Part I of Schedule 4. Paragraph 4(2)-

(5) shows the range of provisions of SA 1998 that are not covered by the 

restriction, including sections 12(4)(a) and 82(1) which are repealed by 

paragraphs 3 and 10 respectively of Schedule 1 to the Scottish Bill.  Critically, 

paragraph 7(1) in Part II of Schedule 4 provides: 

 

“Part I of this Schedule does not prevent an Act of the Scottish 

Parliament-  

(a) restating the law (or restating it with such modifications as are 

not prevented by that Part), or  

(b) repealing any spent enactment,  

or conferring power by subordinate legislation to do so.”  
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117. An enactment is “spent” when it has no continuing legal effect, whether by the 

accomplishment of the purposes for which it was enacted, or because the state 

of affairs that the enactment was intended to govern no longer exists. A spent 

enactment is one which is obsolete, unnecessary or no longer of legal or 

practical utility.128 There is no need to wait for an enactment to be “literally 

meaningless”, as the UK Law Officers suggest129. Nor is there any basis, as a 

matter of statutory construction, for the very high hurdle proposed by the UK 

Government at paragraph 69 of their Case. 

 

118. On withdrawal from the EU, sections 29(2)(d) and 57(2) SA 1998 will cease to 

have any content130. They will, accordingly, at that time, be spent. The Scottish 

Parliament would, then, have power to repeal those provisions under 

paragraph 7(1) in Part II of Schedule 4.  Section 33 of and Schedule 1 to the 

Scottish Bill will only come into force on such day as the Scottish Ministers 

may by regulations appoint131. Ministers could only lawfully commence these 

provisions, when they cease to have any effect, on the UK’s withdrawal from 

the EU, at which point the provisions to be repealed will be spent. In the 

context of a scheme which seeks to deal, so far as within the legislative 

competence of the Scotttish Parliament, with the domestic legal consequences 

of withdrawal from the EU, it is within that competence to confer power on 

                                                 
128 See eg the long title of the Statute Law (Repeals) Act 2013: “An Act to promote the reform 

of the statute law by the repeal, in accordance with recommendations of the Law 

Commission and the Scottish Law Commission, of certain enactments which (except in so 

far as their effect is preserved) are no longer of practical utility”.  This followed a report 

recommending “the  repeal of  enactments  which  have  been  identified … as   being   

spent, obsolete, unnecessary or otherwise  not  now  of  practical  utility”: see the Nineteenth 

Statute Law Repeals Report of the Law Commission of England & Wales and the Scottish 

Law Commission (Law Com No 333) (Scot Law Com No 227) (Cm 8330) (SG/2012/39) (April 

2012).  See also the long title and preamble to the Statute Law Revision Act 1867. 

129 UK Law Officers’ Case at §72. 

130 R (Miller) v Secretary of State for Exiting the European Union [2018] AC 61.  

131 Scottish Bill, s 36(2). 
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Ministers by subordinate legislation (as is envisaged in in the concluding 

words of §7(1) of Part II of Schedule 4) to effect the formal repeal of 

provisions which will, by reason of the UK’s withdrawal from the EU, 

necessarily have become spent.   

 

SECTION C: CONCLUDING OBSERVATIONS 

 

119. The questions referred to this Court all fall to be answered in the negative for 

the following, among other, REASONS: 

 

(1) Neither the Scottish Bill, nor any of its provisions, relates to the 

reserved matter of international relations.   

 

(2) Neither the Scottish Bill, nor any of its provisions, relates to the 

reserved matter of the Parliament of the United Kingdom.  

 

(3) Neither the Scottish Bill, nor any of its provisions, modifies section 

28(7) or section 63(1) SA 1998 or section 2(1) ECA.  

 

(4) Neither the Scottish Bill, nor any of its provisions, is incompatible 

with EU law.  

 

(5) The only questions which properly form part of this Reference are 

those directed to the legislative competence of the Scottish 

Parliament, as defined in section 29 SA 1998; but, in any event 

neither the Scottish Bill, nor any of its provisions, is susceptible to 

review on common law grounds.  

 

 



  72 

       RT. HON. W. JAMES WOLFFE QC 

       HER MAJESTY’S ADVOCATE  

 

 

       JAMES MURE QC  

 

 

CHRISTINE O’NEILL, SOLICITOR   

ADVOCATE 

 

 

       LESLEY IRVINE, ADVOCATE   

 



 

UKSC 2018/0080 

 

IN THE SUPREME COURT OF THE UNITED KINGDOM 

 

IN THE MATTER OF 

 

A REFERENCE BY THE ATTORNEY GENERAL AND THE ADVOCATE 

GENERAL FOR SCOTLAND 

 

UNDER SECTION 33(1) OF THE SCOTLAND ACT 1998 

 

IN RELATION TO THE UK WITHDRAWAL FROM THE EUROPEAN 

UNION (LEGAL CONTINUITY) (SCOTLAND) BILL 

 

 

 

SUPPLEMENTARY CASE FOR THE LORD ADVOCATE 

 

 

1. In his Case lodged on 26 June 2018, the Lord Advocate observed (n 4) 

that the UK Bill (now the European Union (Withdrawal) Act 2018 (the 

“UK Act”)) had received Royal Assent on that date. Paragraph 21(2)(b) 

of Schedule 3 to the UK Act adds the UK Act itself to the list of 

“protected enactments” in paragraph 1 of Schedule 4 to the Scotland Act 

1998. That provision came into force on Royal Assent.  

 

2. The Lord Advocate’s Case notes (paragraphs 52-54) that an issue arises 

as to whether or not this change in the law falls to be taken into 

account by the Court in determining this Reference. The Case observes 



 

 2 

(paragraph 55) that if the Court were to take the view that it should 

take that change in the law into account, this would affect the 

provisions in the Scottish Bill to the extent that they would modify 

provisions of the UK Act (as to which, see paragraphs 82-84 of the Lord 

Advocate’s Case). The Lord Advocate’s Case indicated that an analysis 

of the position was being undertaken.  

 

3. If the Court were to take the view that this  supervening change in the 

law should be taken into account, the Lord Advocate’s position is that 

this would affect certain sections of the Scottish Bill – namely, sections  

5, 7(2)(b), 7(3), 8(2) and 10(2) – but not the rest of the Scottish Bill, and 

that, accordingly,  the questions in the Reference would, in that event, 

still require to be determined.  
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